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O R D E R 
 

PER CHANDRA POOJARI, ACCOUNTANT MEMBER: 
 
 These appeals filed by assessee are directed against different 

orders of CIT(A) for the assessment year 2017-18 both have 

common date 30.6.2024.  The issue in both these appeals is 

common in nature.  Hence, these are clubbed together, heard 

together and disposed of by this common order for the sake of 

convenience.   

2. The assessees herein also filed SP Nos.33 & 34/Bang/2024 

seeking stay of outstanding disputed demand of tax.   

2.1 We reproduce the common grounds of appeals, except change 

in futures in ITA No.1298/Bang/2024 for the AY 2017-18, which 

are as follows: 

  

1. The impugned order u/s 250 of the Act dated 30.6.2024 passed by the 

ld. CIT(A) Bangalore 15 is opposed to law, facts and circumstances of 

the case. 

 

2. The Ld. CIT(A) has erred in passing the impugned Appellate order 

confirming the additions of alleged Business income amounting to 

Rs.111,53,50,377/-  for the A.Y.2017-18 on the ground of alleged 

exchange of asset which is being exploited without appreciating the 
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fact that the income so confirmed is not chargeable to tax for the 

impugned A.Y. 2017-18 as no asset as transferred except the stock in 

trade transferred in pursuance of the JDA dated 08-01-2008 entered 

with M/S. Bridge Enterprises Ltd. 

 

3. The ld. ClT(A) has erred in rejecting the ground adduced relating to 

limitation of time reckonable from the date of original search in the 

case of M/s. Brigade Enterprises conducted on 02-11-2017 and 

alleged seizure of documents on 28-12-2017 from the said premises 

without appreciating the admitted fact that the AO was he same to the 

searched case of the Brigade enterprise and the appellant as a result 

of which he limitation applicable to the original searched case was 

also applicable to the case of the appellant and the limitation was 

expired on 31-12-2019. 

 

4. Without prejudice to the limitation of time as urged in ground No. 4, 

the ld. ClT(A) has erred in holding that the Notice U/s 143(2) of the 

Act was not required to be issued since the return of income was on 

26.2.2021 in response to the Notice u/s 153C of the Act dated               

24-03-2020 which was said to be invalid without appreciating the fact 

that the AO has not issued any Defective Notice u/s 139(9) and 

therefore the return filed on 26-02-2021 was valid. 

 

5. The Ld. CIT(A) has erred in upholding the Notice Issued u/s 153C on 

the basis of a satisfaction note alleged to have been drawn on 24-03-

2020 on the basis of assessment proceedings in the case of searched 

assessee M/S. Brigade Enterprises Ltd without appreciating the fact 

that he limitation of time for completion of the assessment was already 

expired on 31-12-2019 as a result of which the Notice u/s 153C was 

invalid. 

 

6. Without prejudice as to the limitation of time and validity of the 

assessment order, it is urged that he Ld. CIT(A) has erred in holding a 

sum of Rs111,53,50,377/- as Business income for the A. Y 017-18 on 

the decision dated 22-01-1997 of the Honourable Supreme Court in 

the case of M/S. Oriental Trading co. Ltd. vs. CIT(A)- 224 ITR 371 

without appreciating the fact that the said decision was 

distinguishable on facts and circumstances of the case of the 

appellant. 

 

7. The Ld. CIT(A) has erred in holding a sum of Rs. 111,53,50,377/- as 

Business income merely on the basis of occupation certificate 

obtained in the Financial year 2016-17 relevant to the A.Y 201718 

without appreciating the fact that the said certificate was not a 

relevant document for chargeability of Tax relating to transfer of 

stock in trade in pursuance of the JDA dated 08-01-2018. 
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8. The Ld. CIT(A) has erred in not appreciating the act that the 

completion and occupation certificate were applicable as per 

amended provision of Section 45(5A) of the Act which is applicable 

for the individuals and HUF and not applicable to the appellant which 

is a Registered partnership Firm. 

 

9. Without prejudice to the above ground it is urged that the Id. CIT(A) 

ought to have appreciated the act that the delivery of possession of 

built-up rea in the F.Y. 2016-17 relevant to the A. Y. 017-18 cannot be 

a ground for charging of business income without appreciating the 

fact hat the Stock in trade was already transferred in pursuance of the 

JDA dated 08-01-2008. 

 

10. Without prejudice to the above ground it is urged that the Ld. CIT(A) 

has erred in adopting the SR value of the Built up area in view of non-

clarity of the cost of acquisition which was said to be not discernable 

without appreciating the fact that the cost of acquisition was debited 

in the books f Account and same was furnished and alternatively the 

cost of construction ought to have been determined on the basis of the 

standard rates as applicable on the basis of either CPWD or State 

PWD rates. 

 

11. The ld. CIT(A) has erred in not appreciating the fact that the closing 

stock credited requires to be debited in the P&L account on the basis 

of double entry system of accounting as a result of which the 

transaction was Revenue neutral. 

 

12. The ld. CIT(A) has erred in determining the extent of Built up area 

including the Car parking slots and area attributable to MLCP block 

situated in the stilt floor which is not saleable. 

 

13. The appellant craves leave to add, alter, amend and delete any of the 

grounds at the time of hearing. 

Total tax effect Rs.58,47,78,202/- 

 

Now we will consider this appeal for adjudication.   
 
3. Facts of the issue are that the firm registered with Registrar 

of firms as No. 1404/03-14 dated 29.12.2003.  The firm purchased 

an industrial land from M/S KAP Steel Ltd vide sale deed dated 

8.1.2004 and the value of the land is Rs.1,45,44,590/-. The firm 

treated this land as stock in trade from the beginning. The 

assessee has entered into JDA on 17.1.2008 with Brigade 

Enterprises for development of commercial property at No 1 
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Doddanekund Industrial Area Bangalore. However, the project did 

not commence and the builder did not proceed with construction. 

The assessee executed a supplementary agreement on 5.7.2012 

with certain modification in the original JDA. Only after this 

agreement the developer applied for construction license and 

project obtained life and the construction work started in the FY 

2012-13.  As per the JDA the assessee share is 50% of the build-

up area i.e 3,69,386 square feet (50 % of 7,38,772 square feet).  

The assessee executed power of attorney(POA) in favour of the 

builder to obtain all clearances and other license i.e the assessee 

has handover the complete possession of the land to the builder for 

future development. The construction was complete and 

completion certificate was obtained in July-2016 and OC/CC has 

been obtained in the same year.  Sharing agreement between the 

land owner and the builder is complete and land owner’s share is 

handed over to the assessee in FY 2016-17. 

 
3.1 A statement u/ s 131 of the IT Act has been recorded and Sri 

NA Harris the Managing partner of the firm who has stated that the 

land with which the JDA is entered is a stock in trade. Sri NA 

Harris also confirmed that the purpose of floating the firm is for real 

estate and development business. As per the balance sheet for FY 

2006-07 the land was revalued at Rs. 1,45,44,590/- crores. The 

assessing officer has taxed the fair market value of the developed 

commercial property which was received by the assessee in lieu of 

the transfer of 50 percentage of the land held as stock in trade by 

the assessee. A Search and seizure action was conducted on M/S 

Brigade Enterprises Ltd on 2/11/2017 at Floor 29 & 30, at World 

Trade Centre, Brigade Gateway Campus, 26/ 1 Dr. Rajkumar Road, 

Malleshwaram, Rajaji Nagar, Bangalore. During the course of the 

search many Sale deeds, agreements, JDA and other documents 

were seized from the above premises on 04.11.2017 which are 
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marked as A/BCVDPL/B2/01 to A/BCVDPL/B2/06 and also 

A'/BEL/OI which was seized on 28.12.2017. The seized material 

A'/BEL/OI seized on 28.12.2017 as mentioned above, contained 

Agreements, Memorandums, supplementary agreement, joint 

Development Agreements other documents pertaining to M/S 

Nalpad Hotels and Convention Centre. 

Seized Material marked as A/BCVDPL//B2/01To A/BCVDPL/ 
B2/06 and A/BEL/01 seized on 28.12.2017.  A/BEL/01 contains 
following: 
 

 

 

 

 

 

 

 

 

 

3.2 This seized material also contains Joint Development 

Agreement / Memorandums/ Supplementary agreements/ 

documents pertaining to the appellant M/S Nalpad Hotels & 

Convention Centre having bearing on its total income.  The ld. AO 

on examination of JDA observed as under: 

1. The firm (registered with Registrar of firms as No. 

1404/03-14 dl. 29.12.2003). The firm purchased an 

industrial land from M/S KAP Steel Ltd vide sale deed 

dated 8.1,2004 and the value of the land is Rs. 

14544590/-  

2. The firm treated this land as stock in trade from the 

beginning. 

Page No 117 
to 160 

Joint Development Agreement between 
Nalapad Hotels and Convention Centre 
and Brigade Enterprises Ltd. Dated 
17.1.2008 

Page No 169 
to 173 

General Power of Attorney dated 
17.01.2008 

Page No 174 
to 179 

Supplementary Agreement between 
Nalapad Hotels and Convention Centre 
and Brigade Enterprises Ltd. Dated 
5.7.2012 

Page No 180 General Power of Attorney dated 
08.05.2006 
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3. A statement u/s 131 of the IT Act has been recorded and 

it is confirmed by Sri NA Harris the Managing partner of 

the firm that the land with which the JDA is entered is a 

stock in trade. 

4. Sri NA Harris also confirmed that the purpose of floating 

the firm is for real estate and development business 

5. As per the balance sheet for FY 2006-07 the land was 

revalued at Rs. 1,45,44,590/crores, However the assessee 

has not furnished the basis for revaluation. 

6. The assessee has entered into JDA on 17.1.2008 with 

Brigade Enterprises for development of commercial 

property at No 1 Doddanekund ilndustrial Area Bangalore. 

However, the project did not commence and the builder 

did not proceed with construction. 

7. The assessee executed a supplementary agreement on 

5.7.2012 with certain modification in the original JDA. 

Only after this agreement toe developer applied for 

construction license and project obtained life and the 

construction work started in the FY 2012-13. 

8. As per the JDA the assessee share is 50% of the build-up 

area i.e 3,69,386 square feet (50 % of 7,38,772 square 

feet) 

9. The assessee executed power of attorney(POA) in favour of 

the builder to obtain all clearances and other license i.e 

the assessee has handover the complete possession of the 

land to the builder for future development. 

10. The construction was complete and completion certificate 

was obtained in July-2016 and OC has been obtained in 

the same year. 
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11. Sharing agreement between the land owner and the 

builder is complete and land owner's share is handed over 

in the same year. 

3.3 Consequently, AO of the opinion that the transfer has took 

place on the financial year 2016-17 on the basis of OC/CC 

obtained by the developer from BBMP on 21.7.2016 and brought 

the income generated from the impugned transaction in the AY 

2017-18.  He computed the value of sale consideration for 50% of 

super built up area of 750148 sq ft. working out the assessee’s 

share at 370074 sq.ft. valuing at Rs.10681.69 p.sq.ft. total value of 

Rs.395,30,15,745/- and given deduction towards cost of land at 

Rs.1,45,44,590/- and computed the business income at 

Rs.393,84,71,155/-.  On appeal, ld. CIT(A) observed that transfer 

took place in the AY 2017-18 as decided by ld. AO.  However, while 

determining the value of sale consideration, he directed the ld. AO 

to adopt the value of built up area at Rs.3085.50 per sq. ft. on the 

basis of guideline/circle rate.  Aggrieved by the above order of the 

ld. CIT(A), assessee is in appeal before us.  The facts of the case 

and grounds in both assessee’s appeals are common.  We consider 

the grounds in ITA No.1298/Bang/2024.   

4. Ground No.1 is general in nature, which do not require any 

adjudication  

5. With regard to ground No.2 the ld. A.R. submitted that the 

assessee firm had owned four acres of land forming a portion of 

land known as plot No.1 in Doddanekkundi, IInd Phase Industrial 

Area, situated in Survey No.73/1, 73/2, 74(Part), 76/1(Part), 76/2 

(Part), 77/1, 78, 79, 80/1, 80/2, 81/1 and 81/2, Mahadevpura 

Village, Krishnarajpuram Hobli, Bangalore South Taluk, Bangalore 

District and presently forming a portion of City Municipal Council 

No.1 Doddanekkundi, IInd Phase Industrial Area, Mahadevpura 

Village, Krishnarajpuram Hobli, Bangalore South Taluk, Bangalore 
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District, Bangalore.  The aforesaid land was converted as Stock in 

Trade  and a JDA dated 17-01-2008  was entered with the 

Developers M/s. Brigade Enterprises for development. The sharing 

ratio of the Built-up area was agreed to be in equal proportion 

being 50:50.   The 50 percent share of undivided land was 

transferred in lieu of 50 percent of the built-up area receivable by 

the assessee.  The Investigation wing of the Department has 

conducted a Search u/s 132 of the Act on 02-11-2017 in the case 

of the Developer M/s. Brigade Enterprises Ltd. and in the course of 

the search certain documents were stated to have been seized and 

impounded on 28.12.2017 marked as A/BEL/01, which are as 

follows: 

 

a) JDA dated 17-01-2008 between M/s. Nalapad Hotels and 

Convention Centres consisting of page No. 117 to 160. 

b) General Power of Attorney consisting of page No. 169 to 

173. 

c) Supplementary Agreement between Nalapad Hotels and 

Convention Centres and M/s. Brigade Enterprises Ltd. 

consisting of pages No. 174 to 179. 

d) General Power of Attorney – page No. 180 to 191.   

5.1 He submitted that the above documents were impounded on 

28-12-2017 and marked as A/BEL/01. The case of the assessee, 

consequent upon the Search was notified and transferred to DCIT, 

Central Circle - 2(3), Bangalore. The Ld. AO has issued a Notice u/s 

153(c) of the Act and assessment was completed on     12-07-2021 

u/s 153C of the Act determining the total income at 

Rs.398,07,82,390/- with consequent Tax and Interest liabilities of 

Rs.208,74,18,955/- without appreciating the submissions made by 

the Assessee.  
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5.2 He further submitted that the assessee having been aggrieved 

with the arbitrary impugned assessment order has filed an appeal 

before the Ld. CIT(A), Bangalore -15 urging the relief on   original 

Grounds and Additional Grounds of Appeal. The assessee has 

raised ground relating to the Year of Chargeability and the same are 

reproduced as under : 

“17. Year of Assessability: The appellant submits that in 

the scheme of Joint development a portion of the undivided 

share of land measuring 2 Acres was transferred by JDA 

dated 17.01.2008 and coupled with irrevocable power of 

attorney and therefore the undivided portion of the land 

according to the law stood transferred in favour of the 

Developer in view of the irrevocable power of attorney. Thus 

the right, Title and interest in respect of the 2 Acres 

undivided portion of the land vested with the developer as 

on 17.01.2008. In this regard appellant begs place reliance 

on the Judgement of the Hon’ble High Court of Karnataka 

in the case of Dr.T.K.Dayalu v/s CIT 60 DTR 403 wherein 

the Hon’ble High court unambiguously held that the 

exigibility of capital gains tax as per section 45(1) arises in 

the same year of JDA and the consideration is required to 

be computed as per the SR value of the transferred land. 

The same view was also held by the Hon’ble High Court of 

Bombay in the case of Chaturbhuj Dwaraka Das Kapadia 

v/s. CIT (2003) 260 ITR 491. The appellant submits that as 

per the above judicial decision which have reached the 

finality the chargeability of capital gains tax arises in the 

same year as that of the year of JDA and the ratio laid down 

in the above judicial decision is applicable in respect of the 

capital asset as per section 2(47)(v) r.w.s 53A of the 

Transfer of Property Act, and the ratio laid down in the 
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above judgements became the settled position of law till the 

assessment year 2016-17 and thereafter an amendment 

was made by inserting a new provision of section 45(5A) of 

the Act applicable with effect from assessment year 2017-18 

and onwards. 

 

18.The appellant submits that on parity of the reasons 

mentioned in the above judicial decisions relating to 

deemed transfer of capital asset in the scheme of JDA, the 

income arising from transfer of the Non Capital asset being 

Stock-in-Trade is also chargeable to tax as Business Income 

in the year of such transfer as defined u/s 45(2) of the Act 

which is reproduced as under. 

 

“45(2) Notwithstanding anything contained in sub-section 

(1), the profits or gains arising from the transfer by way of 

conversion by the owner of a capital asset into, or its 

treatment by him as stock-in-trade of a business carried on 

by him shall be chargeable to income-tax as his income of 

the previous year in which such stock-in-trade is sold or 

otherwise transferred by him and, for the purposes 

of section 48, the fair market value of the asset on the date 

of such conversion or treatment shall be deemed to be the 

full value of the consideration received or accruing as a 

result of the transfer of the capital asset.” 

 

19. However, the A.O has held that the income is 

chargeable to tax in respect of the Stock-in-trade in the 

assessment year 2017-18 on the ground of alleged 

exchange of asset drawing the support from the occupancy 

certificate dated 21.07.2016 ignoring the fact that the 
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building was already completed in the financial year 2015-

16 as is evident from the clearance certificate dated 

11.03.2016 issued by the Department of Fire Force. It is 

further submitted that as per the occupancy certificate 

dated 21.07.2016 the application for obtaining the 

occupancy certificate was made on 22.01.2016 only after 

completion of the building as is evident from reference(1) of 

the occupation certificate. Therefore it is evident from the 

occupation certificate that the building was completed 

much earlier to 22.01.2016 and in any case the 

construction of the building was completed during the 

financial year 2015-16 relevant to the assessment year 

2016-17 and therefore without prejudice to the above 

submissions, the appellant submits that the chargeability of 

tax would not arise for the assessment year 2017-18 as has 

been held by the A.O in Para 37 of the assessment order 

based on the occupancy certificate 21.07.2016 which was 

not the date of either transfer or exchange of assets. The 

A.O has considered the chargeability of tax arising in the 

scheme of JDA for the assessment year 2017-18 on wrong 

premises presuming the exchange of asset in the financial 

year 2016-17 relevant to the assessment year 2017-18. The 

A.O’s view as to the assessability or exigibility of tax for the 

assessment year 2017-18 is opposed to law, Facts and 

Judicial Decisions and it is only to save the limitation of 

time which was expired in the assessment year 2008-09 

itself. The A.O in the assessment order has canvassed his 

arguments based upon the judgment of the Hon’ble 

supreme Court in the case of M/s. Orient Trading Company 

v/s. CIT 224 ITR 371 and also in the case of CIT v/s Mrs. 

Grace Collis and others (2001) 248 ITR 323 (SC). The 



ITA Nos.1297/Bang/2024 & SP 33/Bang/2024 

Nalapad Properties, Bangalore 

ITA No.1298/Bang/2024 & SP 34/Bang/2024 

Nalapad Hotels and Convention Centre, Bangalore 

Page 13 of 93 

appellant submits that the facts and circumstances of the 

above cases are not identical and not squarely applicable 

since the facts are completely distinguishable. The decision 

in the above cases were rendered in the context of exchange 

of capital assets, being the shares surrendered in the 

scheme of merging process of two companies. Whereas in 

the case of the appellant the Non Capital Asset being Stock-

in-Trade was transferred as per JDA dated 17.01.2008 as a 

result of which any exigibility of tax either capital gains or 

business income would arise in the same assessment year 

in which the transfer took place and such a transfer has 

nothing to do with the receipt of consideration in the 

subsequent years, since the business income is assessable 

on accrual basis and not on the basis of receipt of 

consideration either by cash or in-kind. 

20. The exchange concept is not applicable to the case of 

the Appellant since the undivided portion of the land was 

transferred in the F.Y 2007-08 relevant to the A.Y 2008-09 

as per JDA dtd: 17-01-2008.In all probability the 

changeability of tax by way of Capital Gains or business 

income arises only in the A.Y 2008-09 and at No Stretch of 

imagination, the income is chargeable to tax in the A.Y 

2017-18. It is a settled position of law that the receipt or 

non receipt of consideration is not a criteria for eligibility of 

the tax. 

 

21.The Appellant begs to place reliance on the Advance 

Ruling of the Authority on Advance Ruling in the case of 

Jasbir Singh Sarkaria wherein in para 7.3 has held as 

under: 



ITA Nos.1297/Bang/2024 & SP 33/Bang/2024 

Nalapad Properties, Bangalore 

ITA No.1298/Bang/2024 & SP 34/Bang/2024 

Nalapad Hotels and Convention Centre, Bangalore 

Page 14 of 93 

The legal position does not therefore admit of any doubt 

that the actual receipt of the entire sale consideration 

during the year of 'transfer' is not necessary for the 

purpose of computing capital gains. 

 

22. In view of the Advance Ruling and also according to law the 

passing of consideration either by way of Cash or Kind is 

not a necessary requirement for computation of Capital 

Gains during the year of Transfer of the asset. It is evident 

from the JDA and GPA dtd: 17-01-2008 that the undivided 

portion of the land was transferred in favour of the 

developer in the F.Y 2007-08 relevant to the A.Y 2008-09. 

Therefore the exigibility of Capital Gain tax on the basis of 

transfer of land arises in the same year of transfer and not 

assessable in the subsequent years. Hence the income 

computed for the A.Y 2017-18 amounting to Rs. 

393,84,71,155/- is not justifiable and the same is liable to 

be deleted since the relevant asset being undivided prtion of 

the land measuring 2Acres was transferred in the F.Y 2007-

08. ” 

 

5.3 The ld. A.R. submitted that the Ld. CIT(A) for the reasons 

stated in Para 32 to 36 has held the Year of Chargeability arose in 

the A.Y. 2017-18 based on the decision of the Honourable Supreme 

Court in the case of M/s. Orient Trading Co. Ltd., Vs. CIT - 224 ITR 

371 (SC) without appreciating the fact that the said decision was 

distinguishable and not applicable to the facts and circumstances 

of the case of the Assessee. Further the Ld. CIT(A) in Para 36 has 

held that the asset transferred was Stock in Trade and in exchange 

received the Builtup area and the same was put to exploitation in 
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the F.Y. 2016-17 relevant to the A.Y.2017-18 as per the Occupation 

Certificate/Completion Certificate. 

5.4 He submitted that the Ld. CIT(A) was not justified to hold that 

the income arising out of the deemed transfer of land was 

assessable for the A.Y. 2017-18 without appreciating the fact that 

the deemed transfer of land took place in pursuance of JDA dated 

17-01-2008 relevant to the A.Y. 2008-09. The Ld. CIT(A) has not 

appreciated the citations relied upon by the assessee in the 

following cases: 

a) CIT  vs. Dr. T.K. Dayalu - (202 taxman 531) (Karn.) 

Judgement of  Jurisdictional High Court of Karnataka . 

b) CIT  vs.  Chaturbhuj Dwarkadas Kapadia - 260 ITR 491 

(HC Bombay) 

c) Advance Ruling in the case of Jasbir Singh Sarkaria (294 

ITR 196) (AAR) New Delhi.  

5.5 He submitted that on Parity of reasoning mentioned in the 

above cases, the transfer of land arose in pursuance of JDA dated 

17-01-2008 relevant to the A.Y. 2008-09 and not in the  A.Y.  2017-

18. In this regard the Ld. CIT(A) was of the opinion that the above 

decisions were rendered u/s 45(1) of the Act and not u/s 45(2) of 

the Act. The reliance placed by the  Ld. CIT(A)  on  Occupation 

Certificate/Completion certificate said to have been obtained  in the 

F.Y. 2016-17 has no relevance to the facts and circumstances of the 

case since the phrases  “Completion Certificate and Occupation 

Certificate”  were envisaged  under the newly amended provision of 

Section 45(A )  applicable for the A.Y. 2017-18 onwards  in respect 

of the JDA executed on or after the F.Y. 2016-17 and more so the 

said provision  is  applicable  only to the individuals and HUFs  and 

not to the Firms. The assessee being a Firm provision of Section 

45(A) in relation to Occupation Certificate/CC is not applicable and 

hence the findings of the Ld. CIT(A) are liable to be reversed. The 
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assessee submitted here with a copy of the JDA dated 17-01-2008 

and the same placed as Annexure – A for our reference. 

6. The ld. D.R. relied on the order of the Tribunal Bangalore 

Bench in the case of Dheeraj Amin Vs. ACIT 71 taxmann.com 288 

wherein held as follows: 

“What the assessee has got today is only a right to sell the 

1,28,940.26 fis of constructed area in the Alexandria project 

and the profits, howsoever certain they may appear to be, will 

only fructify and be realized, and can even be quantified, only 

when this right is exercised- in part or in full. That stage has 

not yet come, and until that stage comes, in our considered 

view, such profit cannot be taxed. Unlike in a case of a capital 

gain which arises on parting the capital asset at the first stage 

itself it is a case of business transaction which is completed 

when the rights so acquired by the assessee are exercised" 

 

6.1 The ld. D.R. submitted that in Dheeraj Amin case (Supra), 

the appellant only received rights to sell the properties and not 

physical possession of the property. However, in the case on hand 

the appellant had exercised his rights over the impugned property 

when he received possession of the property during the impugned 

assessment year along with the occupancy certificate/CC and let 

the property out on rent in the same assessment year earning 

rental income. In this case what the appellant has got is not the 

right to sell his portion of the constructed area but rather full 

possession of the development plot in the form of commercial 

property and has also put it to use.   

6.2 Further, he submitted that the ITAT in the very same order 

has also discussed the modality for calculating business profits 

and the same is reproduced here under for our reference: 

“The business transaction entered into assessee, in our humble 

understanding, is this. The assessee has contributed a trade asset 



ITA Nos.1297/Bang/2024 & SP 33/Bang/2024 

Nalapad Properties, Bangalore 

ITA No.1298/Bang/2024 & SP 34/Bang/2024 

Nalapad Hotels and Convention Centre, Bangalore 

Page 17 of 93 

consisting of a piece of land, admeasuring 1 acre and 96.22 cents, on 

which a group housing project by the name of Alexandria was to be 

constructed, and what he got in consideration of this transfer is the 

Tight to sell 1,28,940.26 sq. ft. constructed area in this project. In his 

closing stock, even if he is to substitute the part ownership of the land 

transferred with the value of this right to sell 1,28,940.26 square feet 

constructed area, it would not make any difference to the profit figures 

because, as far as this assessee is concerned the cost of acquiring this 

right is the same as the cost of giving up the right in the hand, and, as is 

the settled legal position, the closing stock can only be valued at cost 

price or market price—whichever is less. Obviously, the cost price of 

this right to sell 1,28,940.26 sq.ft, which has been treated as a trading 

asset, is less than the market price of these rights, and, therefore, these 

rights can only be valued at cost in the accounts” 

 

6.3 He submitted that in the case on hand the appellant held 4 

acres of land as stock in trade. It entered into a joint development 

agreement with M/s Brigade Enterprises Ltd. The sharing ratio of 

the super built-up area was 50:50. According to the appellant this 

50 % amounts to 2,32,475.5 sq. ft. Therefore, for two ACRES of 

land transferred to the JDA partner/ builder/ developer, the 

appellant has received to 5 sq. ft of fully developed commercial 

area.  This was taken into possession by the appellant during the 

relevant financial year. Therefore, in the balance sheet of the 

appellant the land held as stock in trade has to be reduced from 4 

acres to 2 acres as 2 acres have been transferred to the builder/ 

developer. The book value of these 2 acres shall be the cost of 

consideration for the receipt of 2, 32, 475.5 sq ft of fully developed 

commercial property. 

6.4 He submitted that as per the decision of the ITAT in Dheeraj 

Amin's case as quoted supra, the value of this should be taken at 

cost or market price whichever is lower. As, there is no clarity on 
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the cost it is only fair that the Guideline value/circle rate is to be 

adopted. The assessing officer also in his order has stated as much 

but has adopted a different value as according to him the assessee 

did not cooperate during the appellate proceedings. 

7. We have heard the rival submissions and perused the 

materials available on record.  In this case, the main grievance of 

the assessee is with regard to chargeability of taxable income 

arising out of the JDA entered by assessee on 17.1.2008 with 

developer M/s. Brigade Enterprises on JDA and charging the same 

to tax in the assessment year 2017-18.  For answering this issue, 

first, we will examine whether provisions of section 2(47)(iv) or (v) 

of the Act is applicable to the impugned transaction, if it is so 

applicable the assessment year in which it is to be taxed?   

7.1 The contention of the ld. A.R. is that the assessee entered 

into JDA on 17.1.2008 with M/s. Brigade Enterprises for 

development of above property.  The capital gain accrued on the 

said JDA subject to provisions of section 45(2) of the Act and it 

should be taxed in the assessment year 2009-10 and not in the 

assessment year 2017-18.  In the present case, assessee converted 

the capital asset into stock in trade by entering into JDA on 

17.1.2008 with M/s. Brigade Enterprises.  The ld. AO of the 

opinion that assessee got Occupancy Certificate on 21.7.2016 and 

by taking the clue from section 45(5A) of the Act, he brought the 

income arising out of this transaction in the assessment year 

2017-18 and applicable for AY 2018-19 only.  We note that the ld. 

AO cannot invoke provisions of section 45(5A) of the Act, which 

was introduced by Finance Act, 2017 w.e.f. 1.4.2018.  Further, it is 

applicable to an assessee who is an individual or Hindu Undivided 

Family from the transfer of capital asset being land and building or 

both under the specified agreement for the purpose of obtaining of 
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capital gain.  In the present case, the assessee neither individual 

or HUF and the income is not chargeable under the head “Capital 

Gain”.  In other words, assessee is a partnership firm and the 

income emanated from the impugned JDA is chargeable under the 

head “capital gain” as well as “business income” as there was a 

conversion of capital asset into stock in trade and the provisions of 

section 45(2) of the Act is applicable.  Thus, the provisions of 

section 45(5A) of the Act cannot be invoked in the present case.  

7.2 Further, coming to the chargeability of income in the 

assessment year 2017-18, the ld. AO has not invoked provisions of 

section 45(2) which provides that any profits and gains arising 

from the transfer of capital asst effected in the previous year shall 

be chargeable to income tax under the head “capital gains” and 

shall be deemed to be the income of the previous year in which 

transfer took place.  However, in the present case, income has to 

be charged u/s 28 of the Act after conversion of capital asset into 

stock in trade and it has to consider the applicability of section 

45(2) of the Act also which is applicable as the capital asset was 

already converted into stock in trade by entering into JDA on 

17.1.2008. 

7.3 The fundamental features which determine the taxability of 

gain are that the gain ought to be from the transfer of an asset. The 

said provision has a large scope of operation due to the presence of 

the deeming fiction which states that the gain shall be the deemed 

income of that previous year in which the transfer took place. In 

other words, the profits may actually be received in any other year, 

but for the purposes of Section 45, the gain shall be the deemed 

income of the year of transfer of the capital asset. In the context of 

JDA transactions, it is important to analysis the point in time in 
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which the transfer can be said to have taken place for the purposes 

of Section 45. 

7.4 Section 2(47)(v) of the IT Act provides that ‘transfer’ in 

relation to a capital asset, includes any transaction involving the 

allowing of the possession of any immovable property to be taken or 

retained in part performance of a contract of the nature referred to 

in Section 53A of the Transfer of Property Act, 1882 (‘TOPA’). In 

order to attract Section 2(47)(v), it is essential that the conditions 

stipulated under Section 53A of the TOPA are satisfied. 

The Bombay High Court in Chaturbhuj Dwarkadas Kapadia of 

Bombay v. CIT  260 ITR 491 (Bombay High court)observed that in 

order to attract Section 53A of TOPA, the following conditions need 

to be fulfilled: 

 

1. There should be a contract for consideration; 

2. It should be in writing; 

3. It should be signed by the transferor; 

4. It should pertain to transfer of immovable property; 

5. The transferee should have taken possession of the property; 

6. The transferee should be ready and willing to perform his part 

of the contract. 

Date of execution of the JDA must be taken as the date of 

transfer 

7.5 The Hon’ble Bombay High Court in Chaturbhuj Dwarakadas 

Kapadia of Bombay  (2003) 260 ITR 491 dealt with an issue as to 

whether the transfer of an immovable property took place on the 

date of execution of the JDA or in the year in which substantial 

compliances were carried by the developer as per the JDA. In the 

present case, the assessee entered into a JDA with a developer on 
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18 August 1994 and executed a limited power of attorney in favour 

of the developer on the same day. The developer had made 

substantial payments and obtained two permissions for the 

construction in AY 1996-97. Subsequently, the assessee executed 

an irrevocable license in favour of the developer on 12 March 1999 

to enter the property. The assessee contented before the lower 

authorities that the transfer took place only when he executed the 

irrevocable licence in favour of the developer to enter upon the 

property and, therefore, liability to pay capital gain only arose 

during the AY 1999-2000. However, the Tribunal held that since 

substantial payments and permissions were obtained in AY 1996-

97, the capital gains is taxable in AY 1996-97. The High Court 

observed that in the instant case, the agreement was a 

Development Agreement and the test to be applied to decide the 

year of chargeability was the year in which the transaction had 

been entered into. This view was taken for the reason that the 

Development Agreement does not transfer the interest in the 

property to the developer in general law and, therefore, by 

application of Section 2(47)(v), even entering into such a contract 

could amount to transfer from the date of the agreement itself. The 

Court further observed that substantial compliance would differ 

from officer to officer and therefore, it cannot be taken as reason to 

decide the year of taxability. The Court held that once under the 

agreement a limited power of attorney was intended to be given to 

the developer to deal with the property, the date of the 

contract/JDA viz., 18 August 1994 would be the relevant date to 

decide the date of transfer under Section 2(47)(v) and, in which 

event, the question of substantial performance of the contract 

thereafter did not arise. 
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7.6 The Bangalore ITAT in a recent decision of Jaico Automobile 

Engineering Company Pvt. Ltd. v. ITO (192 ITD 147) also dealt with 

a similar issue.  In the case of Jaico Automobile Engineering 

Company Pvt. Ltd the assessee had executed a JDA, General Power 

of Attorney (‘GPA’) and sale agreement with a developer on 30 

March 2007. All the three documents were registered. As per the 

JDA, it was agreed between the parties that possession would be 

given to the developer in pursuance of the agreement on or before 

30 November 2007. The reason for fixing the date was on the basis 

of payment of refundable deposit of INR 35 crores. The developer 

had paid INR 15 crores while the agreement was executed, and the 

balance was required to be paid on or before 30 November 2007. 

The question before the ITAT was to decide whether there was a 

valid transfer of property on the date of executing the JDA. The 

assessee contended that since it was specifically agreed between the 

parties that possession would be handed over only on 30 November 

2007 or earlier if the balance of the refundable deposit was made, 

there was no transfer of possession contemplated on or before 30 

March 2007. The assessee further contended that the developer had 

not carried out any construction activity during the said period and 

therefore, there was no performance of the contract by way of 

development of the property during the relevant year. Therefore, the 

assessee took a stand that there was no transfer of property to the 

developer in AY 2007-08 as the conditions stipulated under Section 

53A of TOPA were not satisfied. On the other hand, the Department 

contended that by virtue of the JDA, the assessee granted the 

developer the right of development of the site and that such right 

was irrevocable. Since, the assessee had also executed an 

irrevocable GPA in favour of the developer to develop, alienate, sale, 

convey and lease the constructed area, there was a valid transfer as 

per Section 2(47)(v) of the IT Act in AY 2007-08. The ITAT observed 
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that from a perusal of the contents of the JDA and GPA dated 30 

March 2007, it can be inferred that the assessee had provided to 

the developer all facilities to entry, development and even sale of the 

constructed built-up area. Therefore, such unhindered access 

provided to the developer is very much in the nature of possession 

even if the word as such has not been mentioned in the JDA. The 

ITAT further observed that the GPA also gives irrevocable powers of 

not only possession but, even to alienate and sell the constructed 

area. Therefore, the ITAT held that the transactions entered by way 

of JDA dated 30 March 2007 would constitute a ‘transfer’ in terms 

of Section 2(47) of the IT Act r.w. Section 53A of TOPA and 

therefore, the capital gains arising out of the said transfer is taxable 

in AY 2007-08. 

 

7.7 The Chennai ITAT in Tamilnadu Brick Industries v. ITO  in 

ITA No.744/Chny/2017 for the AY 2013-14 dated 11.5.2018 dealt 

with an issue as to whether a registered GPA along with a JDA 

conferring entitlement to the developer to sell, convey or deal with 

the property amount to transfer of property as per Section 2(47)(v) 

of the IT Act. The assessee in the present case had executed a JDA 

along with a GPA in favour of the developer on 17 September 2012. 

The assessee had contended that it had only permitted the 

developer to enter and exit the property for the purpose of 

development and therefore, the same shall not be construed as 

deliver of possession or part performance contemplated under 

Section 53A of TOPA. The ITAT observed that execution of a GPA in 

favour of the developer confers the entire possession of the property 

to the developer and thereby attracts Section 53A of TOPA and 

therefore, the date of execution of JDA along with GPA must be 

considered for purposes of Section 2(47)(v) of the IT Act. 
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However, there was a contrary judgement wherein held that 

date of execution of the JDA cannot be taken as the date of 

transfer 

 

7.8 The Hyderabad ITAT in S. Ranjith Reddy v. DCIT (144 ITD 

461) (Hyd) dealt with an issue as to whether mere execution of a 

JDA without commencement of construction be held as transfer as 

per Section 2(47)(v) of the IT Act. The Assessee had entered into a 

JDA with a developer on 28 February 2006. During the relevant 

year, the developer had not started the construction of the project. 

The ITAT observed that usually in cases where an assessee enters 

into a contract which is a development agreement, in the garb of 

agreement of sale, it is the date of the development agreement 

which is material to decide the date of transfer. However, it was 

further observed that by no stretch of logic, this legal precedent can 

support the proposition that all development agreements, in all 

situations, satisfy the conditions of Section 53A which is a sine qua 

non for invoking Section 2(47)(v). The ITAT observed that a plain 

reading of the Section 53A shows that for a contract to fall under 

the ambit of Section 53A, it is necessary that transferee should 

have or is willing to perform his part of the contract. Therefore, it is 

clear that willingness to perform for the purposes of Section 53A is 

something more than a statement of intent and it is the unqualified 

and unconditional willingness on the part of the vendee to perform 

its obligations. Thus, unless the party has performed or is willing to 

perform its obligations under the contract, and in the same 

sequence in which these are to be performed, it cannot be said that 

the provisions of Section 53A will come into play on the facts of that 

case. It was observed that it is only elementary that, unless 

provisions of Section 53A of TOPA are satisfied on the facts of a 

case, the transaction in question cannot fall within the scope of 
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deemed transfer under section 2(47)(v). In light of the 

abovementioned observations, it was held that once it is concluded 

that the developer did not perform the stipulations as required by 

the JDA during the period under consideration and within the 

meaning assigned to the expression in Section 53A, it cannot be 

said that there was a transfer under section 2(47)(v) so as to levy 

capital gain tax on the date of execution of the JDA. 

 

7.9 The Hyderabad ITAT in Binjusaria Properties (P.) 

Ltd. v. ACIT (149 ITD 169) (Hyd.) also deals with a similar issue. 

The assessee had entered into a JDA-cum-GPA in AY 2006-07 with 

a developer. The developer had to develop the property according to 

the approved plan from the competent authority and deliver the 

assessee 38% of the constructed area in the residential part. During 

the relevant year, the process of construction had not been initiated 

and no approval for the construction of the building was obtained 

by the developer. The lower authorities opined that that the transfer 

had taken place during the relevant year, in terms of the 

development agreement-cum-GPA and therefore, the assessee was 

liable to pay capital gain tax on the date of executing the JDA. The 

ITAT observed that while the assessee had fulfilled its part of the 

obligation under the JDA, the developer had not done anything to 

discharge the obligations cast on it and therefore, the capital gains 

could not be brought to tax in AY 2006-07, merely on the basis of 

signing of the JDA during relevant year. 

 

7.10 In Rameysh Ramdas v. ITO in ITA No.1399/Chny/2017 for 

the AY 2012-13 dated 3.8.2017, the assessee had on 13 November 

2011 entered into a JDA with a developer to demolish and 

construct residential apartments. As per the JDA, the assessee was 

to receive some monetary consideration along with 50% of the built-
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up area. Subsequently, the assessee executed a POA on 17 August 

2012 granting the developer the authority to convey, sell, transfer 

the property. It was contended by the assessee that the transfer 

took place only in AY 2013-14, subsequent to executing the POA 

dated 17 August 2012. However, the Assessing Officer held that 

capital gains were liable to be taxed in AY 2012-13 since there was 

a transfer under Section 2(47)(v) as on the date of executing the 

JDA. The ITAT observed that as per the JDA, the possession had 

not been handed over to the developer as the assessee had only 

granted a right to enter into the premises for the purposes of 

demolition and re-construction. Additionally, it was observed that 

the POA granted in favour of the developer specifically barred the 

developer from selling or executing any deed for any portion of the 

property. Thus, it was observed that neither the JDA nor the POA 

complied with the conditions specified in Section 53A of TOPA. The 

ITAT held that the transfer in the present case took place only after 

execution of the POA dated 17 August 2012 in favour of the 

developer granting the authority to convey, sell, transfer the 

property. Therefore, the capital gain, if any was leviable only in AY 

2013-14 and not during AY 2012-13 when the JDA was executed. 

 

7.11    In a JDA, since the developer takes the possession of the 

property to execute the project and is willing to conclude the 

project, it was held in certain judgments that the execution of JDA 

would amount to transfer and the owner will be liable to capital 

gains tax at the time of execution of the JDA itself. In a landmark 

judgment, Bombay High Court had held in case of Chaturbhuj 

Dwarkadas Kapadia of Bombay v. CIT [2003] 129 Taxman 497 that 

the date of the development agreement is relevant to consider the 

point of taxation, disregarding the time when the construction was 

substantially complete or the handover of possession to the owner. 
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The Chennai Tribunal also held the same view in the case 

of ITO v. Smt. Ayisha Fathima[2016] 73 taxmann.com 78/160 ITD 

377 (Chennai - Trib.) that the date of JDA will be relevant to 

determine the point of taxation of the capital gains. It would be 

interesting to note that both the above decisions were turned to be 

in favour of the assessee in the light of the facts of those cases. 

 

The 2001 Amendment 

 

7.12    The 2001 bill of The Registration and Other related laws 

(Amendment) Act dated 24th September, 2001 brought down following 

vital amendments relating to Sec. 53A of TPA: 

(1)   The clause "the contract, though required to be registered, has 
not been registered, or" in the running provision of Sec. 53A was 
omitted. 

(2)   Sub-section (1A) was introduced to Sec. 17 of the Registration 
Act, 1908 to mandate compulsory registration of the documents 
contained in a contract to have the effect of Sec. 53A. 

(3)   Section 49 of the Registration Act, 1908 was amended to 
prescribe that an unregistered document, required to be 
registered, shall not be received as an evidence of part 
performance of a contract for the purposes of Sec. 53A of TPA. 

 

7.13   Thus, with the above development, the requirement to register 

the document became an additional condition, and departure from 

English law, to invoke the part performance doctrine under Indian law. 

 

7.14      In the context of JDA, generally the development agreement 

need not be registered compulsorily unless the parties wish to. It is 

only the deed of declaration which will be registered and stamp duty be 

paid. Thus, this aspect was used to prevent invocation of Sec. 2(47)(v) 

of the Income Tax Act, 1961 postponing the exigibility of capital gains 

till the date of sale deed.  At this point we consider judgement in the 

case of Punjabi Cooperative Housing Building Society Ltd (386 ITR 116) 
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(P&H) where the issue was carried upto Supreme Court and settled in 

favour of the assessee. 

 

7.15   In the cited case, the society of 95 members entered into a JDA 

in February, 2007 with developers to develop 21.2 acres of land owned 

by the society and the consideration was payable to the members in 

cash and as flats. As per the agreement, the sale deeds had to be 

registered and consideration was be paid in 4 instalments. The 

developers made the first two payments and the members offered the 

capital gains to the extent of land conveyed in the first two instalments. 

The developers could not proceed with the project due to necessary 

approvals being not granted. 

 

7.16      The Assessing Officer held that the entire consideration 

receivable in the project would be assessed to capital gains in the A.Y 

2007-08 and he completed the assessment. The first two appellate 

authorities concurred with the view of the AO and upheld the addition 

made. 

 

7.17     However, the Hon'ble Punjab & Haryana High Court reversed 

the decisions of lower authorities and allowed the appeal of the 

members. On appeal by the revenue, the Supreme Court CIT v. Balbir 

Singh Maini [2017] 86 taxmann.com 94/251 Taxman 202   along with 

several other appeals confirmed the view of the High Court stating that 

the terms 'being in the nature of contract' could only mean that those 

contracts which were to recognised for the purpose of Sec. 53A of TPA 

could only be deemed as contract allowing possession to trigger 

'transfer' to assess the capital gains. Hence, in the event of non-

registration of JDA, there would be no capital gains until the 

registration of the final deed of conveyance. 
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7.18    Since a decision of the Supreme Court becomes a law of land, 

the prospective amendment brought about by the Finance Act, 2017 

was made retrospective from 24th September, 2001 by the decision of 

the Supreme Court. 

 

7.19     Therefore, it can be said that a straight-jacket formula cannot 

be applied in order to determine the year of taxability in cases where 

transfer of an immovable property takes place through registered JDAs. 

In other words, it cannot be said that in every case, the transfer of an 

immovable property would take place on the date of execution of a JDA 

itself. As mentioned in the cases discussed above, all the conditions 

stipulated under Section 53A of TOPA have to be satisfied for a 

transaction to qualify as a transfer for the purposes of Sections 2(47)(v) 

and 45 of the IT Act. Therefore, determination of the year of taxability 

of capital gains w.r.t. to transactions pertaining to registered JDAs will 

differ from facts and circumstances of each case. Willingness to 

perform is a necessary fact to be established in concluding whether or 

not there exists transfer in terms of Section 2(47)(v) of the IT Act. 

In view of the above, we have to see the JDA and the applicability 

of section 53A of Transfer of Property Act r.w.s. 2(47)(v) of the Act 

of the light of  facts of these cases. 
 
 

7.20 In the present case, we have to examine the following 

documents: 

Page No 117 
to 160 

Joint Development Agreement between 
Nalapad Hotels and Convention Centre 
and Brigade Enterprises Ltd. Dated 
17.1.2008 

Page No 169 
to 173 

General Power of Attorney dated 
17.01.2008 
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7.21 Now we examine the provisions of section 53A of the Act. The 

starting words of section 53A are “where a person contracts”, 

which means just the existence of the contract.  The assessee is a 

“person” who has entered into a contract with the developer viz., 

on 17-01-2008    This section says "to transfer" means the said 

contract is in respect of a transfer and not for any other purpose. 

The term "transfer" is to be read along with the s. 45 and s. 2(47)(v) 

of IT Act. It is pertinent to clarify that one must not mistake to 

identify the issue of capital gain with the term "transfer" as defined 

in s. 54 of Transfer of Property act. At the cost of elaboration, we 

may like to add that in the past there was a long line of 

pronouncements; while deciding income tax cases, that unless and 

until a sale deed is executed and that too it is registered, transfer 

cannot be said to have been effected. The consequence of said 

catena of decisions was that no capital gain tax was directed to be 

levied so long as "transfer" took place as per the generally accepted 

connotation of the term under Transfer of Property Act. The 

resultant position was that the levy of capital gain tax thus 

resulted in major amendments in the income-tax statute. The main 

objective of those amendments was to enact that for the purposes 

of capital gains, the transaction involving transfer of the nature 

referred are not required to be registered under Registration Act. 

Such arrangement does not include transfer of certain rights 

vesting to a purchaser; however, such "transfer" does confer 

certain privileges of constructive ownership with connected bundle 

Page No 174 
to 179 

Supplementary Agreement between 
Nalapad Hotels and Convention Centre 
and Brigade Enterprises Ltd. Dated 
5.7.2012 

Page No 180 General Power of Attorney dated 
08.05.2006 
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of rights. Indeed, it is a departure from the commonly understood 

meaning of the definition "transfer" while interpreting this term for 

tax purpose. On the facts of this case, the developer has got 

bundle of rights and thereupon entered into the property. 

Thereafter, we have to see what has happened and what steps the 

transferee has taken to discharge the obligation on his part. If 

transferee has taken any steps to construct the flats, undisputedly 

then, under the provision of Income Tax Act a "transfer" has 

definitely taken place.  

7.22 The argument of the ld. AR on this issue before us is that 

possession was given on 17.1.2008 vide registered JDA and GPA 

was also entered giving the right to enter into the said property.  

The contention of the ld. AR Section 2(47)(v) of the Act  is applicable  

to the facts of the present case.  The judgment of the Hon’ble High 

Court of Karnataka in the case of CIT v. Dr. T.K. Dayalu (202 

taxman 531) (Karn.) will have application and gain arises only in AY 

2008-2009 and not in AY 2017-18. This proposition is totally 

misconceived.  

7.23 The existence of a consideration is essence of the contract.   

In the present case, the land owner i.e. the assessee will get his 

share of constructed area in the said complex to be constructed on 

the schedule property which includes proportionate common areas 

and amenities along with covered car parking slot in said complex 

along with the right to retain the ownership of the proportionate 

share / undivided share, right, title, interest in the land in the 

schedule property.    

7.24 The next important phase i.e., “terms necessary to constitute 

the transfer” can be ascertained with reasonable certainty.  In this 

case, the terms and conditions of the contract were unambiguous 

thus clearly spoken about the rights and duties with certainty of 
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both the signing parties. We are concerned mainly with two 

certainties; (i) passing of consideration; & (ii) passing over of 

possession, which has been passed to the assessee vide registered 

JDA along with registered General Power of Attorney cited (supra).  

Being so, the judgement of Hon’ble Supreme Court in the case of 

CIT Vs. Balbir Singh Maini (398 ITR 531) (SC), is directly applicable, 

wherein held that  

7.25 The last noticeable ingredient is, "the transferee has 

performed or is willing to perform his part of the contract". To 

ascertain the existence of willingness on the part of the transferee 

one must not put stop at one event but willingness is to be judged 

by the series of action of the transferee/transferee.  It is evidently 

clear from the contents of the JDA and POA dated 17.1.2008 that 

the Assessee has provided to the purchaser M/s. Brigade 

Enterprises Ltd. all facilities of entry, development and even sale of 

the constructed built-up area. Such unhindered access provided to 

the purchaser is very much in the nature of possession, even if the 

word as such has not been mentioned in the JDA.  It would be 

appropriate in this context to extract the relevant clause of the JDA, 

which gives irrevocable right of development to the  Developer as 

follows: 
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7.26 As seen from the above, the second party shall develop the 

scheduled property at their own cost into commercial building with 

internal and external walkways, including compound and passages 

and it was the responsibility of the second party to complete the 

proposed building in the scheduled property in terms of JDA 

without delay or default and development shall be in accordance 

with the specifications contained in the annexure attached with the 

JDA.  The cost of development entirely borne by second party and 

the assessee entitled for 50% of super built up area and 50% car 

parking area in the basement floor and ground floor in all other 

levels wherever they are provided in the scheduled property and 

50% of the terrace rights, 50% of the benefit and advantages 

arising out of the development.  The developer also got un-

hindrance permission to enter into the property for the purpose of 

construction and he has also given the general power of attorney to 

alienate his share of property and the present assessee permitted 

to the DEVELOPER that such permission shall not be revoked 
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until all the objects of this Agreement are fulfilled as the 

DEVELOPER shall be incurring expenditure for construction. 

7.27 The General Power of Attorney executed with the developer 

also gives  irrevocable  powers of not only possession but, even 

alienate & sale of the constructed area.  

7.28 It is abundantly clear therefore that, the rights of possession 

have been alienated to M/s. Brigade Enterprises Ltd. in letter and 

spirit. The contentions of the assessee in this regard are therefore   

to be accepted with regard to transfer of possession vide JDA dated 

17-01-2008 by converting capital asset into stock in trade.  Apart 

from disputing the year of taxability in respect of the impugned 

transaction, it is not the revenue’s case that the JDA dated 

17.1.2008 with M/s. Brigade Enterprises Ltd. were not enforced or 

continued in the subsequent years. It is also not the case of the 

revenue that the above agreements were either cancelled. The AO in 

this regard has accepted in his order that the JDA dated 17.1.2008 

remained in force and was not cancelled.    Therefore, the 

transaction of sale / JDA with M/s. Brigade Enterprises Ltd. is 

remained intact and the income accrued from this impugned 

transaction to be taxed in the AY 2008-2009 only.  In these facts & 

circumstances the agreement between the assessee and M/s. 

Brigade Enterprises Ltd. remaining effective, the transactions 

entered by way of the JDA dated 17.1.2008 would undisputably 

constitute a "transfer" in terms of the section 2(47) of the I.T. Act 

r.w.s. 53A of the T.P. Act, 1982 and the income accrued from this 

impugned transaction to be taxed in the AY 2008-09 only and not 

in AY 2017-18.  In our opinion, had it been considered as a transfer 

of capital asset in terms of section 2(47)(v) of the Act,  then there is 

a transfer of capital asset in AY 2008-09 and not in AY 2017-18 as 

held by lower authorities.   However, in the present case, it is not a 
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case of transfer u/s 2(47)(v) of the Act since there was conversion of 

capital asset into stock in trade by assessee vide entering into JDA 

on 17.1.2008 and there is no dispute regarding these facts and 

both the parties are admitted that there was a conversion of capital 

asset into stock in trade vide JDA dated 17.1.2008.  This also 

confirmed by Shri N.A. Haris, Managing Director of the firm in his 

statement recorded u/s 131 of the Act and he also confirmed that 

the purpose of floating the firm is for real estate and development 

business and as per balance sheet for financial year 2006-07, the 

land was revalued at Rs.1,45,44,590/-.  Hence. there is no dispute 

between the assessee and department to the fact that the assessee 

has converted the capital asset into stock in trade vide entering into 

JDA dated 17.1.2008 with developers M/s. Brigade Enterprises Ltd. 

for development.  It is also brought on record by ld. AO in his order 

that land has been shown by assessee as stock in trade subsequent 

to entering into JDA which is evident from the para 21 to 23 page 

nos.8 to 12 of the assessment order dated 12.7.2021 which is 

reproduced herein below: 
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7.29 This being the case, then, the assessee case was falls under 

purview of section 2(47)(iv) of the Act, which reads as follows: 

 “S. 2(47)(iv) [“transfer”, in relation to a capital asset, includes— 

in a case where the asset is converted by the owner thereof into, or is 

treated by him as, stock-in-trade of a business carried on by him, such 

conversion or treatment.” 

7.30 Once we apply section 2(47)(iv) of the Act, as there was 

conversion of capital asset into stock in trade, the income of the 

assessee to be computed by applying section 45(2) of the Act and 

there cannot be any application of section 2(47)(i) of the Act, which 

refers to transfer in relation to capital asset including the sale, 

exchange or relinquishment of the asset.  There cannot be any 

exchange of the property in the present case, as there was no 
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existence of assets which has to be exchanged in relation to the 

transfer of land by the assessee at the time of entering into JDA on 

17.1.2008.  In other words, to hold it as an exchange, there should 

be existence of both the properties, which are subject matter for 

exchange with each other at the time of entering into contract/JDA.  

In the present case, at the time of entering into JDA on 17.1.2008, 

there was no existence of both the properties and that property to 

be came into existence in future date.  Hence, decision of Hon’ble 

Supreme Court in the case of Orient Trading Company Vs. CIT (224 

ITR 371) have no application to the facts and circumstances of 

present case.  Being so, it cannot be said that section 2(47)(i) of the 

Act is having any application to the facts of present case.  Thus, we 

hold that section 2(47)(i) of the Act have no application.  

Accordingly, we decide the issue in favour of the assessee.   

7.31 Now the question before us is how to compute the income of 

the assessee arisen out of JDA dated 17.1.2008.  Since the assessee 

has converted the capital asset being land into stock in trade vide 

JDA as discussed above,  the income of the assessee has to be 

computed by applying the provisions of section 45(2) of the Act 

r.w.s. 2(47)(iv) of the Act.  It has to be considered as business 

income as generated from said transaction on transfer of property 

by applying section 45(2) of the Act.  Even before us, the assessee 

not objected for considering the income generated from these 

projects as business income of assessee in the relevant assessment 

year when the assessee’s share of constructed area sold wholly or 

partly as the case may be.  In case of partial share of the 

constructed area in any assessment year, the proportionate income  

generated from such sale to be taxed in that particular assessment 

year.  However, on application of section 45(2) of the Act, income on 

transfer of property up to the date of conversion of capital asset into 

stock in trade has to be assessed under the head capital gain in AY 
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2008-09 and the gain from the present property after the date of 

conversion into stock in trade has to be assessed as business 

income by applying section 45(2) of the Act on sale of assessee’s 

share of constructed area in its hand.  For clarification, we 

reproduce the section 45(2) of the Act: 

“S. 45(2) - Not withstanding anything contained in sub-section(1), 

the profits or gains arising from the transfer by way of conversion by 

the owner of a capital asset into, or its treatment by him as stock-in-

trade of a business carried on by him shall be chargeable to income-

tax as his income of the previous year in which such stock-in-trade is 

sold or otherwise transferred by him and, for the purposes of section 

48, the fair market value of the asset on the date of such conversion 

or treatment shall be deemed to be the full value of the consideration 

received or accruing as a result of the transfer of the capital asset.” 

7.32 From the reading of the section 45(2) of the Act and 2(47)(iv) 

of the Act, it is clear that if a capital asset is converted into stock in 

trade of a business carried by the assessee, then it is considered as 

a transfer of such capital asset and capital gain or loss as the case 

may be shall be computed in the year of sale of such converted 

capital asset.  The consideration in such case for the purpose of 

computing capital gain or loss shall be equivalent to the fair market 

value of such asset as existing on the date of such conversion.  At 

this stage, we also draw support from section 2(22B) of the Act, 

which defines fair market value in relation to a capital asset, which 

reads as follows: 

 “S. 2(22B) – “fair market value”, in relation to a capital asset, means – 

i. The price that the capital asset would ordinarily fetch on sale in the open 

market on the relevant date; and  

ii. Where the price referred to in sub-clause (i) is not ascertainable, such 

price as may be determined in accordance with the rules made under this 

Act.” 

7.33 The conjoint reading of above three sections, makes it clear 

that for applying section 45(2) of the Act, there must be a capital 

asset and capital gains shall be computed in the year when such 
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converted asset is sold.  Although conversion of a capital asset into 

stock in trade is treated as transfer in relation to the capital asset, 

in terms of 2(47)(iv) of the Act.  But section 45(2) of the Act provides 

that capital gain or loss shall be calculated on such converted asset 

in the year in which such asset is actually sold.  In other words, 

although the transfer of capital asset in case of its conversion into 

stock in trade is deemed to have taken place in the year of 

conversion, but the capital gain or loss is computed in the year of 

sale of such asset.  Hence, the indexation of cost of acquisition and 

improvement will be done by considering the cost of indexation in 

the year of conversion while calculating the capital gain or loss 

relevant to the assessment year 2008-09.  Now the question arises 

with regard to sale consideration which is to be computed while 

calculating the capital gain or loss.  As per section 45(2) of the Act 

for computing the capital gain, the sale consideration will be 

equivalent to the fair market value of such asset as existing on the 

date of conversion and FMV has been considered in terms of section 

2(22B) of the Act.   

7.34 Now the next question is with regard to computation of 

business income after conversion of capital asset into stock in 

trade.   

7.35 After conversion of capital asset into stock in trade of 

business of assessee then the fair market value on the date of 

conversion is considered as full sale consideration of such capital 

asset for the purpose of capital gain or loss, such fair market value 

is considered as cost of such asset as converted into stock in trade 

and at the time of sale of such stock in trade, the same price i.e. as 

realized from the sale of such stock in trade wholly or partially as 

the case may be will be deducted from the fair market value of such 

asset as existing on the date of conversion i.e. the cost price of 
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stock in trade and the profit arising therefrom, if any shall be 

treated as income under the head “business & profession”, when 

such sale took place in the relevant assessment year only and not 

otherwise.    

7.36 In the present case, since there is no dispute that capital 

asset has been converted into stock in trade on the date of entering 

into JDA i.e. 7.1.2008 relevant to AY 2008-09, and capital gain 

accrued on such conversion of capital asset into stock in trade, to 

be computed with the fair market value as on date of conversion of 

the land being treated as full value of consideration.  Thus, the 

deemed capital gain on said conversion of capital asset, to be taxed 

on the actual sale of said converted asset along with the assessee 

share of constructed area.  However, the ld. AO assessed the entire 

value of constructed area after deducting the cost of the land as 

business income in assessment year 2017-18 on the ground that 

the developer has got the O.C./CC on 21.7.2016 which is not 

correct.  At this point, we place reliance on the judgement 

coordinate bench of Madras in the case of M/s. Essrope Mills ltd. in 

ITA No.2256/Mad/2012 dated 11.7.2013, wherein held that the 

gain on transfer of capital asset up to the date of conversion in to 

stock has to be assessed under the head capital gain and the gain 

in respect of property i.e. after the date of conversion into stock in 

trade has to be assessed as business income.  As assessing officer 

computed the entire sale consideration under the head long term 

capital gain, he did not apply the provisions of section 45(2) of the 

Act.  Therefore, the ld. AO should compute the business income in 

respect of stock in trade of the property i.e. the sale of stock in 

trade, taking into consideration section 45(2) of the Act in the year 

of sale of stock in trade and not in the assessment year 2017-18 

since there was no sale of constructed area of assessee’s share.  

There was no provision in the Act which deals with the 
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determination of business income or capital gain on conversion of 

investment into stock in trade which is later on sold as business 

income of the assessee in whole without following the provisions of 

section 45(2) of the Act.  In our opinion, the assessee income has to 

be computed u/s 45(2) of the Act when the stock in trade has been 

actually sold by the assessee and not in the assessment year when 

the developer has got the OC/CC from the BBMP.  At this time it is 

appropriate to take support from the judgement of Kolkata High 

Court in the case of CIT Vs. Dhanuka & Sons 124 ITR 1, where it 

has been held that profit & gains arising from shares transferred 

from trading account to investment account at prevailing market 

rate is not a transaction at all because a person have a transaction 

with himself and in turn such profit cannot be taxed.  If such 

shares can be disposed at a value other than the value at which it 

was transferred from the business stock the question of capital loss 

or capital gain would arise.  Being so, in the present case, on 

applying the section 45(2) of the Act the income to be charged to tax 

in the year of sale of stock in trade as follows: 

(A) Taxation at the time of conversion of capital asset into 

stock in trade: 

1. Sales consideration at the time of entering in to JDA on 

17.1.2008 by transferring the land as a capital asset;  The 

fair market value of capital asset on the date of conversion 

shall be deemed to be the sale consideration.   

2. Indexation benefit for cost of acquisition and 

improvement will be considered upto the year of conversion 

of capital asset into the stock in trade i.e. up to assessment 

year 2008-09. 

3. Year of taxability – Capital gain will be taxed in the year in 

which stock in trade is sold and not in the AY 2017-18. 

B. Taxation at the time of sale of stock in trade –  
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When the stock in trade is sold, the assessee needs to pay 

the tax under the head “Business Income”: 

1. Sale consideration – The Sale proceeds of stock in trade will 

be considered as Sale consideration. 

2. Purchase cost – The purchase cost of stock in trade is fair 

market value on the date of conversion. 

3. Year of taxability – The Business Income will be taxable in 

the year in which stock in trade is sold and not in the AY 

2017-18. 

7.37 Thus, there cannot be any taxability of income in the 

assessment year 2017-18 as there was no whole or part sale of 

stock in trade in the assessment year under consideration.  In view 

of the above discussion, this ground No.2 of appeals of the assessee 

is allowed. 

8. Ground Nos.3 to 5 with regard to Limitation of Time and non-

issue of Notice u/s 143(2) of the Act.  The ld. A.R. for the assessee 

submitted that the assessee in Ground No.2 before the Ld. CIT(A) 

urged that the impugned assessment order passed u/s 153C r.w.s. 

144 of the Act was barred by the Limitation of Time. The assessee 

furnished the submissions dated 20-02-2023 before the Ld. CIT(A) 

in Para 10  to 12  in support of the non-maintainability of Notice 

u/s 153(c) of the Act dated 24-03-2020  and  Limitation of Time. He 

reproduced the relevant Paras 10 to 12 as under for our reference: 

 

 “10.Satisfaction Note: The A.O in Para 8 of the assessment order 

held that upon centralisation of the case in connection with the 

searched case of M/S. Brigade Enterprises Ltd, has stated to have 

drawn a satisfaction note and consequently a notice U/S 153C of the 

Act was issued on 24.03.2020 requiring the assessee to file the return 

of income within 30 days for impugned Assessment year 2017-18. In 

this regards the appellant submit that the date of drawing satisfaction 

note was not mentioned in the assessment order to by-pass the 

limitation prescribed u/s 153B of the Act. The A.O in Para 7 of the 
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assessment order has held that he was the A.O of M/S. Brigade 

Enterprises Ltd and in the course of Examination of the documents 

relating to the searched assessee M/S. Brigade Enterprises Ltd that he 

was satisfied as regards the determination of income in the assessment 

to be made u/s 153C of the Act in the case of the appellant. In this 

regards the appellant submit that the Jurisdictional A.O or the A.O to 

whom the case was notified (Central Circle 2(3)) have not mentioned 

the date of drawing of the satisfaction note in the context of the 

limitation of time as prescribed U/s 153B of the Act. The Impugned 

assessment order is barred by limitation of time as provided u/s 153B 

of the Act, according to which the A.O having jurisdiction over the 

case is required to complete the assessment u/s 153C within 12 

Months from the end of the financial year in which the records and 

seized documents are handed over to him. 

The search U/s 132 of the Act was admittedly completed on 

28.11.2017 in the case of M/S. Brigade Enterprises Ltd and the said 

case was notified to the A.O and Central Circle 2(3). The case of the 

appellant was also notified to the same A.O U/s 127 vide notification 

bearing F.No.29/Centralisation/PCIT-5/2018-19 dated 

17.07.2018.The appellant submits that after the notification of the 

case, the A.O has initiated assessment proceeding by issue of a notice 

u/s. 143(2) of the Act dated 24.09.2018 followed by notice u/s. 142(1) 

of the Act dated 28.01.2019, 28.01.2019, 01.03.2019, 04.04.2019 and 

06.05.2019. The appellant submits herewith the notices cited above 

and marked as Annexure A,B,C,D,E and F and the issue of above 

said notices is evident from the A.Os letter bearing 

F.No.AAEFN5563D/DCIT-CC-2(3)-2017-18 dated 04.06.2019. In this 

regards the appellant submits that  the A.O has initiated assessment 

proceedings by issue of an initial notice u/s 143(2) of the Act dated 

24.09.2018 only after taking over the seized documents between the 

date of notification i.e 17.07.2018 and 24.09.2018 being the date of 

issue of 143(2) notice. 

 

11.The appellant further submits that it is evident from the notice u/s 

142(1) dated 08.01.2019 and 28.01.2019 and 01.03.2019 that the 

assessment proceedings initiated in the case of the appellant were 

related to a search conducted u/s 132 of the Act in the case of M/S. 

Brigade Enterprises Ltd. The records were obviously were handed 

over to the A.O central Circle 2(3) on or before  24.09.2019 being the 

date on which a notice u/s 143(2) was issued followed by subsequent 

notices issued u/s 142(1) of the Act periodically. In view of the notice 

u/s 143(2) of the Act dated 24.09.2019 it is evident from the records 

that the case was transferred in the month of July 2018 as per 

notification dated  17.07.2018 and thereafter, the relevant records and 

the alleged documents found in the course of search  conducted on 

02.11.2017 and 28.12.2017 in the case of M/S. Brigade Enterprises 

Ltd were forwarded to the A.O and based upon such documents the 

A.O had issued a notice u/s 143(2) of the Act dated 24.02.2019 and 
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accordingly the limitation of time is reckonable from the end of the 

financial year 31.03.2019 and the assessment as per limitation of time 

prescribed u/s 153B of the Act ought to have been completed on or 

before 31.03.2020, whereas the impugned assessment was completed 

on 12.07.2021 after lapse of 1 year 3 Months. It is further submitted 

that the AO in para 8 of the Assessment Order has held that a 

Satisfaction Note was recorded and Notice u/s. 153C of the Act was 

issued on 24-03-2020. In this regard it can be seen from para 8 of the 

Assessment Order that the AO has not mentioned the date on which 

the alleged Satisfaction was recorded and therefore the impugned 

Notice u/s. 153C stated to have been issued on 24-03-2020 was 

invalid, improper and illegal since the assessment proceedings were 

already initiated by issue of Notice u/s. 143(2) of the Act dtd: 24-09-

2018 followed by five 142(1) Notices issued later. In this context it is 

submitted that the assessment proceedings consequent upon the 

search were already initiated as admitted in the 142(1) Notices dtd: 

08-01-2019, 28-01-2019 and 01-03-2019 and therefore the contention 

of the AO that a Notice u/s. 153C was issued on 24-03-2020 after 

recording the alleged satisfaction Notice is factually incorrect. The 

AO’s contention that a Notice u/s. 153C issued on 24-03-2020 is a 

misleading factor. The AO is aware that the Assessment Proceedings 

were already initiated and relevant notices u/s. 143(2) and 142(1) 

were already issued and the assessment proceedings were in progress 

and therefore it is not  justifiable for the AO to say that a Notice u/s. 

153C dtd: 24-03-2020 was issued. The AO even though aware that the 

Assessment proceedings were in-progress he has made an attempt to 

get the benefit of time extended to a future date since the limitation of 

time was already barred as on 24-03-2020 and hence the AO’s 

contention as to the issue of 153C Notice on 24-03-2020 is opposed to 

the law and facts of the case as a result of which the assessment 

completed u/s 153C r.w.s 144 dated 12.07.2021 is ab-intio void and 

liable to be annulled/cancelled in view of limitation of time as 

envisaged u/s. 153B of the Act.  

 

12. The Appellant submits that a Notice u/s. 153C of the IT Act dtd: 

24-03-2020 was issued directing the Appellant to file the return of 

income within 30 days from the date of receipt of the said Notice. The 

Appellant in compliance with the Notice u/s. 153C of the Act has 

sought for extension of time to examine the legality of the said notice 

and the consequent proceedings. However the AO insisted upon filing 

the return of income and to avoid the legal consequences of non 

compliance of the statutory notice has filed a return of income on 26-

03-2021 under protest and therefore the return of income so filed was 

not e-verified and hence the AO has held the said return of income as 

invalid for non e-verification.  However the Assessing Officer has 

completed a Scrutiny Assessment u/s. 153C r.w.s 144 of the Act dtd: 

12-07-2021 computing the total income at Rs. 398,07,82,395/- with a 

consequent tax and interest liability of Rs. 208,74,16,965/-.  The 
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Appellant submits that the AO in spite of holding the return of income 

as invalid has completed the Assessment which is not justifiable in 

law.” 

 

8.1 With regard to non-issue of Notice u/s 143(2) of the Act the 

ld. A.R. submitted that in pursuance of Notice u/s 153C filed  ROI  

on 26-02-2021.   The Ld. AO after filing the ROI in compliance with 

the Notice u/s 153C of the Act dated 24-03-2020, has failed to 

issue the mandatory Notice u/s 143(2) of the Act.  In this regard the 

assessee has urged the additional ground No. 1 and 2 before the Ld. 

CIT(A) placing reliance on the decision of the Honourable Supreme 

Court in the case of ACIT  vs.  Hotel Blue Moon (2010) 321 ITR 362 

and CIT  vs.  Laxmandas Khandelwal (2019) 417 ITR  325 (SC) 

wherein it was held that the non-issue of mandatory Notice u/s 

143(2)  of the Act within the prescribed Time Limit rendered the 

assessment  ab-initio-void and further  categorically held  that the 

non-issue of the said Notice was also incurable.  He submitted that 

the above judicial decision of the Honourable Supreme Court were 

followed by the ITAT Bangalore Bench in the following cases:  

1. Rajiv Gandhi University of Health Sciences (RGUHS)  v/s 

ACIT  Exemption, Circle-1 Bangalore  in ITA No. 

16/BANG/2023  as dated 16-05-2023. 

2. Smt. Arwa Harawala v/s  ITO  in ITA No. 01/BANG/2020 

dated 20-12-2021. 

3. Honourable  High Court  of  Karnataka in the case of  

Nittu Vasanth Kumar Mahesh  v/s  ACIT (2019) 265 

Taxman 277 (Karnataka) 

4. The Honourable  ITAT’s  decision  in the case of  M/s. 

VVD Constructions  v/s  DCIT Circle - 7(1)(2) Bangalore  

in ITA No. 3384 to 3388/BANG/2018 dated 22-03-2021.  

 

8.2 He submitted that the Ld. CIT(A) has not considered the 

above judicial decisions. However he has relied upon the decision of 
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the Honourable Madras High Court in the case of B. Kubendran vs.  

DCIT  in WP No.3023 of 2020 dated 09-04-2021  in which the 

decision of the Honourable Delhi High Court in the case of  Ashok 

Chaddha   was relied wherein it held that the Notice u/s 143(2) of 

the Act was not mandatory  in  153A  cases.  The Ld. CIT(A)  in Para 

17 on page 47 and 48 held that the  ROI  filed on 27-02-2021 was 

not  E-verified till 27-06-2021 (within 120 days)  and the 

assessment order was passed on 12-07-2021 which was beyond 

120 days and  therefore the contention of the assessee as to the 

non-issue of Defective Notice  does not survive. In this regard he 

submitted that the ITAT Bangalore Bench in the case of  Electronics 

and Controls Power  vs. DCIT  in ITA No. 914/BANG/2016  dated 

03-11-2017 has held that the  Department was not permitted to 

treat the returned filed Electronically as invalid in the absence of E-

verification and further the Honourable Supreme Court in the case 

of  Mangalam Publications  vs.  CIT (SC) 461 ITR 159 (2024)    

wherein it was held that the ROI  filed by assessee  was accepted by 

AO and no Defective Notice was issued and therefore it cannot be 

said that the non E-verification of the  ROI  can be construed as a 

ground for holding the ROI  as Defective without communicating to  

the assessee the nature of Defectiveness.  In the case of the 

assessee  it is an undisputed fact that the AO has not issued any 

Defective Notice and therefore the non-issue of  Notice u/s 143(2)  

of the Act  rendered the assessment  ab-initio-void. The Ld. CIT(A)  

has arbitrarily held that issuance of Notice u/s 143(2) is not 

mandatory  in  153A/C  cases and there was no violation of 

Principles of  Natural  Justice. The findings of the Ld. CIT(A) are 

clearly opposed to the Judicial decisions cited above.  

8.3 He further submitted that the Honourable High Court of 

Madras in the case of Sri. B. Kubendran (Supra) has held that 

Department had only 3 days’ time to complete the assessment from 
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the date of filing the ROI and therefore came to the conclusion that 

issue of Notice u/s 143(2)  was not required. However in the case of 

the assessee ROI  was filed on 26-03-2021  and the assessment was 

completed on 12-07-2021  and therefore the AO  had sufficient time 

of  more than four months  and the decision of the Honourable 

Madras High Court  contrary to the decision of the Honourable 

Supreme Court in the case of  Hotel Blue Moon  and Laxmandas  

Khandelwal (Supra), as a result of which the findings of the Ld. 

CIT(A)  are to be reversed. Further the assessee submits that the 

ITAT  Bangalore Bench in the case of  Bangalore Narayan Das  vs. 

ITO in ITA No.120 and 121/Bang/2020  dated 17-03-2023 held 

that the issue of Notice u/s 143(2) of the Act was mandatory as per 

the decisions of the Honourable Supreme Court in the case of  Hotel 

Blue Moon  and Laxmandas  Khandelwal (Supra). In view of the 

above  judicial decisions  he submitted that it is a trite Law  that 

the AO  was bound to issue a Notice u/s 143(2) of the Act before 

completion of the assessment.  

8.4 Limitation of  Time : The ld. A.R. submitted that the Ld. AO  

has not considered the Legal submissions of the assessee. It is an 

undisputed fact that a Search was conducted in the case of M/s. 

Brigade Enterprises on    02-11-2017 and finally concluded on 28-

12-2017 and  the JDA, GPA, Supplementary Agreement were stated 

to have been impounded and  held that the said documents were 

relevant for determination of income in the case of the assessee in 

view of Section 153C of the Act.  The AO   in Para 8 of the 

Assessment order has held that the case of the assessee was 

centralised and notified to him vide Notification bearing F 

No.29/Centralisation/PCIT-5/2018-19 dated 17-07-2018. However, 

the Ld. AO in Para 5 of the assessment order has held that the case 

was Notified on 18-11-2019 vide Notification bearing F 

No.29/Centralisation/PCIT-5/2019-20 which is nothing but a 
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Corrigendum to the earlier Notification dated 17-02-2018. 

Therefore, he submitted that the AO was not justified to say that 

the Notification was issued on 18-11-2019 even though the case 

was Notified as per Notification dated 17-02-2018. Thereafter the 

predecessors of AO already aware of the Search in the case of M/s. 

Brigade Enterprises Ltd and accordingly a Notice u/s 143(2) of the 

Act was issued 24-09-2018 on original return within Seven months 

from the date of original Notification dated 17-07-2018 and 

therefore the AO was not justified to say that the case was Notified 

on 18-11-2019. Later the predecessors of the AO has also issued 

series of Notices u/s 142(1) periodically commencing from the first 

Notice dated 08-01-2019 in which he has sought for the production 

of impounded documents such as JDA along with other relevant 

documents on the ground that it was a search related case. Thus it 

is evident from records that the information about the search was 

available in the year 2018-19 itself and therefore the Limitation of 

Time is reckonable from the date of knowledge i.e. from the date of 

search being 02-11-2017 concluded on 28-12-2017 followed by a 

specific Notification  dated 17-02-2018.    He submitted that the AO 

was not only aware of the Search and also the consequences  u/s 

153C  of the Act in the case of the assessee on the date of Search 

being 02-11-2017  but more  clearly it was within his knowledge in 

view of the Centralised Notification  cited above. Therefore the 

Limitation of Time commences from the date of  Search  i.e.  02-11-

2017  and  barred by Limitation on 31-12-2019 in the case of the 

Searched assessee and same Limitation of Time is also applicable in 

the case of the assessee and therefore the Notice issued u/s 153C 

of the Act dated 24-03-2020 was clearly barred by Limitation of 

Time. The  AO  in Para 7 and 8  of the assessment order has stated 

that he happened to be the same  AO  for the Searched case M/s. 

Brigade Enterprises Ltd., and the assessee and therefore he was 
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satisfied  that the documents pertained to M/s. Nalapad Hotels and 

Convention Centre and information contained therein relates to and 

have a bearing and total income of the assessee and accordingly a 

Satisfaction Note was recorded in the case of the assessee and 

Notice u/s 153C  of the Act  was issued on 24-03-2020  directing 

the assessee to file the ROI  within 30 days from the date of receipt 

of the said Notice. In this regard the ld. A.R. reproduced Para 7 and 

8 of the Assessment order as under: 

“7.   Hence, the assessing officer of M/s. Brigade Enterprises Ltd who 

happens to be the undersigned is satisfied that these documents 

pertain to M/s Nalpad Hotels & Convention Centre and information 

contains therein relate to the assessee firm and have  a bearing on the 

total income of M/s Nalpad Hotels & Convention Centre.  After 

examining the seized material, the undersigned who is also the 

assessing officer of  M/s Nalpad  Hotels & Convention Centre is 

satisfied that documents pertain to  M/s  Nalpad  Hotels  &  

Convention Centre  and information contained therein relates to and 

have a bearing on the total income of  M/s Nalpad  Hotels & 

Convention Centre. 

 

8.  Accordingly, the satisfaction note was recorded in the case of  

assessee, and the notice u/s  153C  of the IT  Act, 1961  was issued on  

24-03-2020  to the assessee requiring the assessee  to file the return of 

income within 30 days  from the date of receipt of notice for the  A.Y. 

2017-18  and this notice was duly served on the assessee.” 

8.5 The ld. A.R. submitted that it is an admitted fact on record 

that the Search in the case of M/s. Brigade Enterprises Ltd was  

commenced on 02-11-2017  and concluded on 28-12-2017  and the  

Limitation of Time is reckonable  from the date of  Knowledge as per  

Search proceedings records  and  the Limitation of Time  expired on 

31-12-2019. The case of the assessee was Notified on 17-07-2018 

and therefore the Limitation of Time considering the date of 

Notification was expired on  31-12-2019 as the Limitation of Time of 

Nine months  commences from the end of the  Year of  Notification 

i.e. 01-04-2019  to 31-12-2019.  However,  admittedly  the AO in 

Para  8  of the assessment order has stated that a Notice u/s 153C of 

the Act was issued on 24-03-2020  obviously  beyond the Limitation 
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of  Time. Therefore the assessment completed u/s 153C  r.w.s. 144  

of the Act dated 12-07-2021 was ab-initio-void. But the Ld. CIT(A)  

has passed an  appellate order  on Para 7.1  on page 30 to 34 

holding  that there was no infirmity in the action of the AO  and 

accordingly the relevant ground No. 2  to  4 urged   before the Ld. 

CIT(A)  were dismissed. The findings of the Ld. CIT(A)  were opposed 

to Law and facts of the case and therefore the relevant findings of the 

Ld. CIT(A)  on ground No. 2  to 4  needs to be reversed and the 

assessment completed upon the Time barred Notices be held as  ab-

initio-void. 

9. The ld. D.R. relied on the judgement of Hon’ble Madras High 

Court in the case of B. Kubendran Vs. DCIT (Central Circle) in WTA 

No.3823 & others of 2020 dated 9.4.2021, wherein held as follows: 

"In the case of Rangroopchand Chordia, a Division Bench of this 

Court dealt with a statutory appeal filed by the revenue under section 

260A of the Act. The appeal had been admitted on two substantial 

questions relating to whether an addition of undisclosed income Ray 

be made on the basis of loose sheets found in the search, particularly 

when the assessee therein had accepted, in his sworn statement, that 

the information contained in the sheets reflected his undisclosed 

income. In that case the assessee had not filed a return within the time 

stipulated in the notice issued under section 158BC, The return had 

been filed one year and seven months after the date of the notice and 

there was only three days left for the department to complete the 

assessment. 

 

16. The Bench thus stated that a notice under section 143(2) 

could not be issued, since the issuance of such notice contemplated 

adherence to the principles of natural justice. Since the assessee had 

created a situation to his advantage by defaulting on the requirement 

to comply with the notice under section 158BC, he should not be 

permitted to take advantage of such default. It held that the decision in 

the case of Blue Moon should be seen to  come to the aid of a person, 

who had filed his return within the time stipulated in the statutory 

notice, and not one who had defaulted. 

17. Both decisions, that of the Supreme Court in Blue Moon as 

well as this Court in Rangroopchand Chordia, are in the context of 

erstwhile Chapter-XIV B a neither decision comes to the aid of the 

petitioner in this case, since it would answer the argument in relation 
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to whether the issuance of notice under section 143(2) was mandatory 

in the context of an assessment under Section 153A/C as well. 

18. The Delhi High Court in Ashok Chaddha (supra) had framed 

a substantial question specifically on whether the issue of a notice 

under section 143(2) was mandatory for finalisation of assessment 

under section 153A. This case is thus on point as far as the present 

writ petition is concerned. The assessee therein relied on a slew of 

decisions of the Supreme Court and various High Courts the 

proposition that notice under section 143(2) was mandatory. 

However, the Bench, after an elaborate discussion negates the plea of 

the assessee, concluding that the issuance of notice was not 

mandatory in the case of an assessment under section 153A. 

The difference in the language of section 158 BC and Section 153A 

must attributed sufficient weightage. While there is specific reference 

to the provision of section 143(2) in Section 158 BC, such reference 

is conspicuous by absence in Section 153A. Section 153A only states 

that an assessment in terms thereof shall be completed in terms of the 

provisions of the Income-tax Act, 196 as if such return were a return 

required to be furnished under section 139. 

23. It would thus suffice that in framing an assessment under due 

regard must be given to the principles of natural justice, which 

requirement will stand satisfied either by issuance of notice under 

section 143(2) or questionnaire under section 142(1). In this case, a 

questionnaire has been issued. 

24. I am, thus in agreement with the ratio of the decisions 

answer this legal issue in favour of the revenue. " 

 

9.1 The ld. D.R. submitted that as can be seen, the Honourable 

Madras High court referring to the decision of the Honourable 

Delhi High Court in the case of Ashok Chaddha has he that notice 

under section 143(2) is not mandatory in 153A cases.   This 

decision also takes care of the appellant's objection with respect to 

non-issuance of defective notice. Once it is held that principles of 

natural justice having followed when show cause notices have been 

served on the assessee this objection of the appellant does not 

stand. Further, it would be of note to mention here that the return 

u/s. 153C for the relevant assessment year was filed by the 

assessee on 27.02.2021 thereby giving the assessee time of 120 
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days to E-Verify this ITR till 27.06.2021. He submitted that the 

assessment order was passed only on 12.07.2021 which is beyond 

120 days. Therefore, he submitted that the assessee’s contention 

that the defective notice was not served on him also does not 

survive. 

First we will adjudicate the issue on non-issue of notice u/s 

143(2) of the Act after recording satisfaction u/s 153A of the 

Act on 24.3.2020: 

10. We have given thoughtful consideration to the facts and 

circumstances of the present case. We have seen the sequence of 

events and provisions of law as applicable to re-assessment 

proceedings under the Act.  Learned DR basically argued that 

assessee has not filed ROI in the stipulated time and therefore AO 

was correct in law in framing the assessment without issuance of 

any notice under section 143(2) of the Act and framing the 

assessment under section 144 of the Act.  The above arguments of 

learned DR look attractive. However, the arguments failed when 

examined on the touch stone of admitted facts of the present case.  

For the sake of convenience, the observations of the AO in Para 11 

as follows: 

 

“11. In response to notice and the show cause the assessee responded and filed the 

return of income u/s 153C of the Act on 26.2.2021.  But it is seen that assessee has not e-

verified the return of income till date.  As the return filed by assessee is not e-verified it is 

as good as invalid and no return filed.” 

 

10.1 Further, in para 13 of assessment order ld. AO stated as 
follows: 
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10.2 Perusal of lines of the Assessment Orders along with other 

events happened at the time of assessment would show clearly that 

Assessment Order was passed under section 143(3) of the Act and 

not under section 144 of the Act.    

10.3 We also wish to quote expression used in provisions of 

section 153C of the Act, “provisions of this Act shall, so far as 

may be, apply accordingly as if such return were a return 

required to be furnished under section 139” which means 

provisions of section 139 of the Act have to complied in toto as 

whole while framing an assessment under section 148 of the Act 

mandatorily.    

10.4 Perusal of sub-section (9) of 139 of the Act would show that if 

a return filed by an assessee is defective, then the AO has to 

intimate the assessee about such defect and in case an assessee 

would fail to remove the defect so pointed out then such return 

would be treated as invalid return.  However, in the case at hand, 

perusal of records would show that no such defect notice has been 

issued by the AO.  On the contrary, while finalizing the Assessment, 

the AO has adopted the same figures as disclosed by assessee in its 

original return and return filed in pursuance to notice issued under 

section 153C of the Act meaning thereby the AO has not treated the 

return filed as defective and has taken the ROI in cognizance while 

passing the reassessment order. Neither the AO has launched 

prosecution u/s 276CC, which empowers an AO to launch 

prosecution against an assessee who could not file ROI in 

pursuance to the notice of 148. All these events would show that 

the AO has impliedly condoned the delay happened in filing of ROI 

and has not treated the ROI as an invalid ROI. Therefore, the 

finding of the ld. CIT(A) would be of no help to the Department.    
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10.5 We would also like to quote here the recent decision of the 

Hon’ble Patna High Court in the case of CIT Vs Nagendra Parasad 

156 Taxman.19(Pat), in which case also the return was filed after 

the expiry of eight and half months after the expiry of time 

prescribed in 148 notice, the observations of the Hon’ble High Court 

are as under:-  

“The Tribunal found, relying on the decision in Hotel Blue Moon 

(supra) that the proceedings are liable to be struck down. It was held 

that the return was filed by the assessee in response to the notice 

under section 148 though delayed and in such circumstance, there 

should have been a notice issued under section 143(2) as has been 

held in Hotel Blue Moon (supra). 4. The only question of law arising 

in the facts and circumstances of the case is whether notice should 

have been issued under section 143(2) of the Income-tax Act? 5. 

Admittedly, the notice was issued by the Assessing Officer under 

section 148 of the Act on 14-7-2008 requiring the assessee to file a 

return within thirty days. A return was filed much later on 31-3-

2009, after eight and a half months.   

6. On identical facts, in M.A. No. 239 of 2011 titled as Chand Bihari  

Agrawal v. Commissioner Of Income Tax, Central, Patna decided on 

257-2023, this Court considered the issue and held against the 

revenue. 7. We find that the question of law has to be answered in 

favour of the assesee and against the revenue. Hotel Blue Moon 

(supra) governs the issue which has been followed in Chand Bihari 

Agrawal (supra).”  

10.6 We also note the decision rendered by Hyderabad Bench of 

the Tribunal in the case of Gonuguntla Nirmal Devi in ITA 

No.412/Hyd/2022 dated 17.8.2023 for the AY 2012-13 is 

misplaced because in that case, assessee has not filed any return.  

For the sake of clarity, we would like to quote the observations of 

the Hon’ble Bench:  

“8. We have gone through the record in the light of the submissions made on 

either side. We shall look at the allegation as to filing of return of income in the 

light of the facts available on record. It could be seen from the assessment order 

that notice under section 148 of the Act was issued on 28/03/2019 and the same 

was served on the assessee, but there was no response from the assessee. 
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Likewise, when the case was posted for hearing on 24/06/2019, notice dated 

12/04/2019 calling for the details was issued, it was served on the assessee on 

13/06/2019, but again there was no response from the assessee. Notice granting 

another opportunity was issued on 24/10/2019 fixing the date of hearing on 

06/11/2019 and served on the assessee on 25/10/2019. Still there was no response 

from the assessee. Lastly, there was appearing for the assessee before the AO 

after 29/11/2019  

……….  

11. We agree with the observations of both the authorities that there is no 

return of income filed pursuant to the notice issued under section 148 of the 

Act. In the case of Hotel Blue Moon(supra) the Hon'ble Apex Court held that 

section 143(2) of the Act itself becomes necessary when it becomes necessary to 

check the return. In the case of Oberoi Hotels (P.) Ltd (supra) the Hon'ble 

Calcutta High Court held that the dictum of the Hon'ble Supreme Court in the 

case of Hotel Blue Moon(supra) is that a notice issued under section 143(2) of the 

Act is mandatory if the return as filed, is not accepted and an assessment order is 

to be made at variance with the return filed by the assessee. It, therefore, goes 

without saying that non-issuance of notice under section 143(2) of the Act vitiates 

the proceedings if the assessee filed the return of income, such a return as filed 

was not acceptable to the AO and the assessment has to be made at variance with 

the return filed by the assessee. If no return of income is filed by the assessee, 

such allegation does not arise.  

12. We have gone through the various decisions relied upon by the assessee 

and in all the cases invariably within the time stipulated in the notice issued under 

section 148 of the Act, either the assessee or the authorized representative either 

filed the return of income or submitted that the original return of income may be 

treated as the return of income filed pursuant to the notice under section 148 of 

the Act. Here in this case no return of income was filed within the time, and no 

return of income was filed till the commencement of hearing. It was only when the 

proceedings are going on, that too without obtaining the permission of the AO, 

the return was filed online and on the next day the AO was informed of such 

online filing.  

13. For these reasons, we brush aside the contention of the assessee that for 

want of issuance of notice under section 143(2) of the Act, the assessment is bad 

under law. Next contention of the assessee is that assessment is bad for want of 

sanction of the learned PCIT before issuance of notice under section 148 of the 

Act.”  

 

10.7 Perusal of the above observations of the Hyderabad Bench 

would clearly show that in that case the assessee failed to file any 

return of income in response to the notice under section 148 of the 
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Act. The assessee has filed only his submissions on merits of the 

addition and that too during the course of reassessment 

proceedings, in that case the AR of the assessee contend that 

submissions made by assessee would be considered as ROI in 

response to 148 notice. However, in the case at hand the assessee 

has filed a ROI vide e-filing on 26.22021 as recorded by the ld. AO 

in para 11 of his order.  Further no one from the side of assessee 

has brought to the notice of Hyderabad Bench the case of Hon’ble 

Patna High Court reported in 156 taxman.com 19(Pat) in the 

case of CIT Vs Nagender Parsad (Supra), in which case also the 

assessee has filed return after the expiry of eight months from the 

time prescribed in notice issued under section 148 of the Act.   

10.8 We also take note of the decision of Hon’ble Madras High 

Court in the case of Areva T and D India Ltd Vs ACIT reported in 

294 ITR 233(Mad) (order dated 06th August 2008). That decision is 

not applicable to the facts of the present case. Further the decision 

of Hon’ble Madras High Court is prior to the judgment of Hon’ble 

Apex Court in the case of Hotel Blue moon reported in 319 ITR 

326(SC) decided by Apex Court in 2010.  After the arrival of Hon’ble 

Apex Court judgment in the case of Hotel Blue moon, this issue is 

no more res-integra.     

10.9 It is pertinent to note the latest decisions of Hon’ble Madaras 

High Court in the case of Sapthagiri Finance & Investments v. 

ITO (2013) 90 DTR 289 (Mad).  Relevant facts of the case are as 

under:-  

� In that case the notice under section 148 was issued on 20.05.2002. 

Assessee could not file any return in response to that notice. Then 

notice u/s 142(1) was issued and in response to that assessee filed ROI 

on 18.12.2002. And finally assessment was completed on 31.12.2002. 

In the back drop of these facts the ITAT has decided the matter 

against the assessee holding that non- compliance of issuance of 

143(2) provision would not fatal to the reassessment proceedings. 
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ITAT further observed that since assessee has duly participated in 

reassessment proceedings he had wavied his right for issuance of 

143(2) proceedings. Matter reached to the Hon’ble High Court and 

following questions of laws inter alia were formulated by the Hon’ble 

High Court :  

(i) …….  

(ii) …….  

(iii) Whether on the facts and in the circumstances of the case the 

Tribunal was right in holding that the appellant has requested the 

Assessing Officer to complete the assessment, which amounts to 

waiver of notice under Section 143(2)?  

(iv) Whether on the facts and in the circumstances of the case the 

Tribunal was right in holding that the appellant has requested the 

Assessing Officer to complete the assessment, which amounts to 

waiver of notice under Section 143(2)?  

Hon’ble High Court while deciding the above questions of law 

has observed as under:-  

''Merely because the matter was discussed with the Assessee and the 

signature is affixed it does not mean the rest of the procedure of notice 

under Section 143(2) of the Act was complied with or that on placing 

the objection the Assessee had waived the notice for further 

processing of the reassessment proceedings. The fact that on the 

notice issued u/s 143(2) of the Act, the assessee had placed its 

objection and reiterated its earlier return filed as one filed in 

response to the notice issued u/s 148 of the Act and the Officer had 

also noted that the same would be considered for completing of 

assessment, would show that the AO has the duty of issuing the 

notice under Section 143(2) to lead on to the passing of the 

assessment. In the circumstances, with no notice issued u/s 143(3) and 

there being no waiver, there is no justifiable ground to accept the view 

of the Tribunal that there was a waiver of right of notice to be issued 

u/s 143(2) of the Act." 

10.10  Further, a reference can be made to the following 

decisions of Co-ordinate Benches of the Bangalore ITAT, wherein 

after following the mandate of Hon’ble Apex Court in the case of 

Hotel Blue Moon reported in 321 ITR 362(SC) the Bangalore 

Benches have held that issuance of notice under section 143(2) of 
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the Act, is a condition precedent for framing an assessment/ 

reassessment.   

i) Shri Banglore Narayan Das in ITA Nos.120 &121/Bang/2022  order dated 17.03.2023  

ii) Smt Arwa Harawala in ITA No.01/Bang/202 order dated  20.12.2021 

 

10.11  In all above decisions the courts have unanimously 

held that issuance and service of notice under section 143(2) of the 

Act after the filing of the ROI is sine qua-non for framing the 

assessment. Therefore, following the view of Hon’ble Patna High 

court, the Co-ordinate Benches of the Tribunal and of the Hon’ble 

Apex Court in the case of Hotel Blue Moon (Supra) we hold that the 

AO has erred in framing the assessments without issuing any 

notice under section 143(2) and hence the present orders are void-

ab-initio.   

10.12     Further, Co-ordinate Bench, Bangalore in the case of  

Electronics and Controls Power  vs. DCIT  in ITA No. 

914/BANG/2016  dated 03-11-2017 has held that the  Department 

was not permitted to treat the returned filed Electronically as 

invalid in the absence of E-verification and further the Honourable 

Supreme Court in the case of  Mangalam Publications  vs.  CIT (SC) 

461  ITR 159 (2024)    wherein it was held that the ROI  filed by 

assessee  was accepted by AO and no Defective Notice was issued 

and therefore it cannot be said that the non E-verification of the  

ROI  can be construed as a ground for holding the ROI  as Defective 

without communicating to  the assessee the nature of 

Defectiveness.  In the case of the assessee  it is an undisputed fact 

that the AO has not issued any Defective Notice and therefore the 

non-issue of  Notice u/s 143(2)  of the Act  rendered the assessment  

ab-initio-void. The Ld. CIT(A)  has arbitrarily held that issuance of 

Notice u/s 143(2) is not mandatory  in  153A/C  cases and there 

was no violation of Principles of  Natural  Justice. The findings of 
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the Ld. CIT(A) are clearly opposed to the Judicial decisions cited 

above.  

10.13  Madras high Court  in the case of Sri. B. Kubendran 

(Supra) has held that Department had only 3 days time to complete 

the assessment from the date of filing the ROI and therefore came 

to the conclusion that issue of Notice u/s 143(2)  was not required. 

However in the case of the assessee ROI  was filed on 26-03-2021  

and the assessment was completed on 12-07-2021  and therefore 

the AO  had sufficient time of  more than four months  and the 

decision of the Honourable Madras High Court  contrary to the 

decision of the Honourable Supreme Court in the case of  Hotel 

Blue Moon  and Laxmandas  Khandelwal (Supra), as a result of 

which the findings of the Ld. CIT(A)  are to be reversed. Further the 

assessee submits that the ITAT  Bangalore Bench in the case of  

Bangalore Narayan Das  vs. ITO in ITA No.120 and 121/Bang/2020  

dated 17-03-2023 held that the issue of Notice u/s 143(2) of the Act 

was mandatory as per the decisions of the Honourable Supreme 

Court in the case of  Hotel Blue Moon  and Laxmandas  Khandelwal 

(Supra). In view of the above  judicial decisions  he submitted that it 

is a trite Law  that the AO  was bound to issue a Notice u/s 143(2) 

of the Act before completion of the assessment.  

10.14   In view of the above position of facts and law, we are of 

the view that the reassessments (for both years in appeal before us) 

framed in the present case without issuance of notice under section 

143(2) of the Act is bad in law and void ab-initio.    

10.15  Now we will deal with grounds relating to issue of 

notice u/s 143(2) on 24.9.2018 before assumption of 

jurisdiction u/s 153C of the Act and also assumption of 

jurisdiction by issuing notice u/s 153C of the Act on 24.3.2020 

by recording satisfaction on 24.3.2020. 
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11. We have heard the rival submissions and perused the 

materials available on record.  In this case, satisfaction note has 

been recorded u/s 153C of the Act on 24.3.2020.  It was also noted 

by the ld. AO that seized material pertain to assessee seized during 

the course of search of M/s. Brigade Enterprises Ltd. were handed 

over by the jurisdictional AO of M/s. Brigade Enterprises, which is 

unsigned to the ld. AO of the assessee vide satisfaction note dated 

24.3.2020.  Thereafter, he said to be issued a notice u/s 153C of 

the Act to the assessee on the same day.   

11.1 Thereafter, the show cause notice was issued to the assessee 

on 6.10.2020 asking it to file the submissions as per the notice 

issued.  The assessee filed letter for adjournment for 3 weeks 

stating Covid-19 as reason, the same was granted to the assessee 

by ld. AO.  Again a letter was issued to the assessee to submit the 

details called for on 10.1.2020.  But again the Managing Director of 

the assessee firm submitted letter stating that he has infected with 

the Covid-19 and he has hospitalized and also advised to be self-

quarantined for 3 weeks.  The same was granted by ld. AO.  Again a 

letter dated 28.12.2020 was issued asking the assessee to submit 

the details called for.  Thereafter, a show cause notice dated 

19.1.22021 was issued to the assessee to file a return and to 

submit the details called for.  Again the assessee failed to comply to 

the show cause notice.  However, assessee filed the return of 

income in response to notice u/s 153C of the Act on 26.2.2021.  

However, it was observed by ld. AO that said return was not e-

verified.  In this regard, the ld. A.R. submitted that ld. AO initiated 

assessment proceedings by issue of an initial notice u/s 143(2) of 

the Act only after taking over the seized documents between date of 

notification u/s 127 of the Act bearing 

F.No.29/Centralisation/PCIT-5/2018-19 being the date of issue of 

notice u/s 143(2) of the Act.  The copy is reproduced herein below: 
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11.2 He submitted that there was originally issue of notice u/s 

142(1) of the Act on for the assessment year 2017-18 on 8.1.2019 

to the assessee which reads as follows: 
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11.3 It is also submitted that there was further issue of notice u/s 

142(1) of the Act on 28.1.2019 and 1.3.2019.  Thus, the contention 

of the ld. A.R. is that records were handed over to the assessee 
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before issue of notice u/s 143(2) of the Act dated 24.9.2018 being 

the date on which notice u/s 143(2) of the Act was issued.  In our 

opinion, time limit u/s 153B of the Act to be reckoned from this 

date i.e. 24.9.2018 and if we compute the time limit u/s 153B of 

the Act from the issue of initial notice u/s 143(2) of the Act, the 

time available to the ld. AO to pass assessment order u/s 153C of 

the Act is as per section 153B of the Act. 

12. We have heard both the parties and perused the materials 

available on record.  First of all, we will deal with whether 

assessment completed u/s 153C of the Act is valid without issuing 

notice u/s 143(2) of the Act after recording satisfaction u/s 153C of 

the Act, though the said notice u/s 143(2) of the Act was issued 

before recording satisfaction u/s 153C of the Act on 24.9.2018. 

12.1 It is to be noted that originally, the assessee was assessed by 

ITO Ward 5(2)(4) Bangalore.  It is only by way of notification dated 

17.7.2018 r.w. notification dated 19.11.2019 u/s 127 of the Act 

that the powers were transferred from ITO Ward 5(2)(4) to ACIT 

Central Circle 2(3), Bangalore.  Further, it is noted that the ld. ACIT 

Central Circle 2(3) has issued notice u/s 143(2) of the Act on 

24.9.2018 for AY 2017-18 followed by notice u/s 142(1) of the Act 

dated 28.1.2019, 1.3.2019, 4.4.2019 and 6.5.2019.  Subsequently, 

assessee was issued notice u/s 153C of the Act dated 24.3.2020 

consequent to recording of satisfaction u/s 153C of the Act on the 

even date.   

  Particulars       Date 

1. Notification issued u/s 127  17.7.2018 

wherein centralization of assessee 

has been done 

2. Notice issued u/s 143(2) of the Act 24.09.2018 

3. Satisfaction recorded on   24.03.2020 

4. Notice issued u/s 153C of the Act 24.03.2020 
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12.2 From the above table, it is clear that notice u/s 143(2) of the Act 

has been issued by the ACIT, Central Circle-2(3), Bangalore after the case 

of assessee was centralized post search that took place in the place of 

M/s. Brigade Enterprises.  The same is very clear from the satisfaction 

note recorded by the ld. AO, which is much after the date of issuance of 

notice u/s 143(2) of the Act.  It is also noted that the assessment order 

was completed by the ld. AO u/s 153C r.w.s. 144 of the Act on 12.7.2021.  

It is implicit that the Central Circle who passed the assessment order u/s 

153C of the Act assume jurisdiction only upon transfer of case from ITO 

Ward 5(2)(4) Bangalore vide order dated 17.7.2018.  Thus, it was a 

necessity that before issuance of notice u/s 143(2) of the Act, ld. AO 

should have recorded the satisfaction for initiating proceedings u/s 153C 

of the Act.  It is not happened in the present facts of the case.  Hence, on 

this count also the assessment order is bad in law and to be quashed.  

Accordingly, we quash the impugned assessment orders.  

 

12.3 Now we will examine passing of assessment order u/s 153C of the 

Act which is barred by time as provided in section 153B of the Act, which 

reads as follows as stood in the relevant assessment year: 

“153B. Time limit for completion of assessment under section 153A. 

(1)Notwithstanding anything contained in section 153, the Assessing Officer shall 

make an order of assessment or reassessment,— 

(a)in respect of each assessment year falling within six assessment years and for 

the relevant assessment year or years referred to in clause (b) of sub-section (1) of 

section 153A, within a period of twenty-one months from the end of the financial 

year in which the last of the authorisations for search under section 132 or for 

requisition under section 132A was executed; 

(b)in respect of the assessment year relevant to the previous year in which search 

is conducted under section 132 or requisition is made under section 132A, within a 

period of twenty-one months from the end of the financial year in which the last of 

the authorisations for search under section 132 or for requisition under section 

132A was executed: 

 

Provided that in case of other person referred to in section 153C, the period of 

limitation for making the assessment or reassessment shall be the period as 

referred to in clause (a) or clause (b) of this sub-section or nine months from the 

end of the financial year in which books of account or documents or assets seized 
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or requisitioned are handed over under section 153C to the Assessing Officer 

having jurisdiction over such other person, whichever is later: 

Provided further that in the case where the last of the authorisations for search 

under section 132 or for requisition under section 132A was executed during the 

financial year commencing on the 1st day of April, 2018,— 

(i)the provisions of clause (a) or clause (b) of this sub-section shall have effect, as 

if for the words "twenty-one months", the words "eighteen months" had been 

substituted; 

(ii)the period of limitation for making the assessment or reassessment in case of 

other person referred to in section 153C, shall be the period of eighteen months 

from the end of the financial year in which the last of the authorisations for search 

under section 132 or for requisition under section 132A was executed or twelve 

months from the end of the financial year in which books of account or documents 

or assets seized or requisitioned are handed over under section 153C to the 

Assessing Officer having jurisdiction over such other person, whichever is later: 

Provided also that in the case where the last of the authorisations for search under 

section 132 or for requisition under section 132A was executed during the 

financial year commencing on or after the 1st day of April, 2019,— 

(i)the provisions of clause (a) or clause (b) of this sub-section shall have effect, as 

if for the words "twenty-one months", the words "twelve months" had been 

substituted; 

(ii)the period of limitation for making the assessment or reassessment in case of 

other person referred to in section 153C, shall be the period of twelve months from 

the end of the financial year in which the last of the authorisations for search 

under section 132 or for requisition under section 132A was executed or twelve 

months from the end of the financial year in which books of account or documents 

or assets seized or requisitioned are handed over under section 153C to the 

Assessing Officer having jurisdiction over such other person, whichever is later: 

Provided also that in case where the last of the authorisations for search under 

section 132 or for requisition under section 132A was executed and during the 

course of the proceedings for the assessment or reassessment of total income, a 

reference under sub-section (1) of section 92CA is made, the period available for 

making an order of assessment or reassessment shall be extended by twelve 

months: 

Provided also that in case where during the course of the proceedings for the 

assessment or reassessment of total income in case of other person referred to in 

section 153C, a reference under sub-section (1) of section 92CA is made, the 

period available for making an order of assessment or reassessment in case of 

such other person shall be extended by twelve months: 

The authorisation referred to in clause (a) and clause (b) of sub-section (1) shall 

be deemed to have been executed,— 

(a)in the case of search, on the conclusion of search as recorded in the last 

panchnama drawn in relation to any person in whose case the warrant of 

authorisation has been issued; or 
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(b)in the case of requisition under section 132A, on the actual receipt of the books 

of account or other documents or assets by the Authorised Officer. 

(3)The provisions of this section, as they stood immediately before the 

commencement of the Finance Act, 2016, shall apply to and in relation to any 

order of assessment or reassessment made before the 1st day of June, 2016: 

Explanation.—In computing the period of limitation under this section— 

(i)the period during which the assessment proceeding is stayed by an order or 

injunction of any court; or 

(ii)the period commencing from the date on which the Assessing Officer directs the 

assessee to get his accounts audited under sub-section (2A) of section 142 and— 

(a)ending with the last date on which the assessee is required to furnish a report of 

such audit under that sub-section; or 

(b)where such direction is challenged before a court, ending with the date on 

which the order setting aside such direction is received by the Principal 

Commissioner or Commissioner; or 

(iii)the period commencing from the date on which the Assessing Officer makes a 

reference to the Valuation Officer under sub-section (1) of section 142A and 

ending with the date on which the report of the Valuation Officer is received by the 

Assessing Officer; or 

(iv)the time taken in re-opening the whole or any part of the proceeding or in 

giving an opportunity to the assessee of being re-heard under the proviso to 

section 129; or 

(v)in a case where an application made before the Income-tax Settlement 

Commission is rejected by it or is not allowed to be proceeded with by it, the 

period commencing from the date on which an application is made before the 

Settlement Commission under section 245C and ending with the date on which the 

order under sub-section (1) of section 245D is received by the Principal 

Commissioner or Commissioner under sub-section (2) of that section; or 

(vi)the period commencing from the date on which an application is made before 

the Authority for Advance Rulings [or before the Board for Advance Rulings] 

under sub-section (1) of section 245Q and ending with the date on which the order 

rejecting the application is received by the Principal Commissioner or 

Commissioner under sub-section (3) of section 245R; or 

(vii)the period commencing from the date on which an application is made before 

the Authority for Advance Rulings [or before the Board for Advance Rulings] 

under sub-section (1) of section 245Q and ending with the date on which the 

advance ruling pronounced by it is received by the Principal Commissioner or 

Commissioner under sub-section (7) of section 245R; or 

(viii)the period commencing from the date of annulment of a proceeding or order 

of assessment or reassessment referred to in sub-section (2) of section 153A, till 

the date of the receipt of the order setting aside the order of such annulment, by the 

Principal Commissioner or Commissioner; or 
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(ix)the period commencing from the date on which a reference or first of the 

references for exchange of information is made by an authority competent under 

an agreement referred to in section 90 or section 90A and ending with the date on 

which the information requested is last received by the Principal Commissioner or 

Commissioner or a period of one year, whichever is less; or 

(x)the period commencing from the date on which a reference for declaration of an 

arrangement to be an impermissible avoidance arrangement is received by the 

Principal Commissioner or Commissioner under sub-section (1) of section 144BA 

and ending on the date on which a direction under sub-section (3) or sub-section 

(6) or an order under sub-section (5) of the said section is received by the 

Assessing Officer. 

Provided that where immediately after the exclusion of the aforesaid period, the 

period of limitation referred to in clause (a) or clause (b) of this sub-section 

available to the Assessing Officer for making an order of assessment or 

reassessment, as the case may be, is less than sixty days, such remaining period 

shall be extended to sixty days and the aforesaid period of limitation shall be 

deemed to be extended accordingly: 

Provided further that where the period available to the Transfer Pricing Officer is 

extended to sixty days in accordance with the proviso to sub-section (3A) of section 

92CA and the period of limitation available to the Assessing Officer for making an 

order of assessment or reassessment, as the case may be, is less than sixty days, 

such remaining period shall be extended to sixty days and the aforesaid period of 

limitation shall be deemed to be extended accordingly: 

Provided also that where a proceeding before the Settlement Commission abates 

under section 245HA, the period of limitation available under this section to the 

Assessing Officer for making an order of assessment or reassessment, as the case 

may be, shall, after the exclusion of the period under sub-section (4) of section 

245HA, be not less than one year; and where such period of limitation is less than 

one year, it shall be deemed to have been extended to one year” 

12.4 As per first proviso to section 153B of the Act, the time limit 

available to the ld. AO is 9 months from the end of the financial 

year in which books of accounts or documents, assets seized or 

requisitioned are handed over u/s 153C of the Act to the ld. AO 

having jurisdiction over such other person or the period mentioned 

in clause (a) or (b) of section 153(1) of the Act, whichever is later.  In 

the present case, the assessment order was passed vide assessment 

order dated 12.7.2021 as per first proviso to section 153B(1) of the 

Act.  The time to be reckoned from the issue of notice u/s 143(2) of 

the Act i.e. on 24.9.2018.  The said financial year will end on 

31.3.2018 and the time limit to complete the assessment should be 
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reckoned from the end of the financial year 31.3.2019 and the 

assessment as per limitation as prescribed u/s 153B of the Act to 

be completed on or before 31.3.2020 in the present case.  However, 

the assessment order has been passed on 12.7.2021.  The ld. D.R. 

pleaded before us that this was the Covid period and the extended 

time available to the ld. AO to pass assessment order u/s 153C of 

the Act.  As such, the assessment order has been passed within the 

extended time available due to Covid period.  In our opinion, this 

issue not required to be answered at this stage as we have already 

held that assessment order is bad in law in both counts i.e. (i) non 

issue of notice u/s 143(2) after issuing notice u/s 153C on 

24.3.2020.  (ii) Issue of notice u/s 143(2) of the Act on 24.9.2018 

before recording satisfaction u/s 153C of the Act.  In view of these 

facts we kept it open the time limit u/s 153B of the Act  to pass the 

assessment order u/s 153C of the Act at this stage and the 

assessee is at liberty to agitate this ground at appropriate stage, if 

situation warrants. 

13. With regard to ground No.6  the ld. A.R. submitted that the  

Ld. AO  in Para 33 of the  assessment order has relied upon the 

decision of the Honourable Supreme Court  in the case of  M/s. 

Orient Trading Co. Ltd,  vs. CIT 224 ITR 371 (SC)  and the  Ld. 

CIT(A) has upheld the action of the AO without appreciating the 

fact that the said decision was rendered in the concept of  

exchange of  Low rate share of  old  company to High rate share of 

the new company in which the old company  was merged. The 

surrender of old company share in exchange of allotment of High 

rate new company share was held as a transfer by way of exchange 

and the difference of the value between the surrendered old shares 

of the old company  in exchange to shares of new company was 

held as  Business income chargeable to Tax in the year of exchange 

since the shareholder was a dealer in shares as a  main  Business. 
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On the contrary the assessee submits that said decision was 

distinguishable on Law and fact of that case and therefore the said 

decision is not squarely applicable to the facts and circumstances 

of the assessee. The Ld. CIT(A) was misdirected by misleading the 

above decision in confirming the action of the AO as per Para 7  of 

the Appellate Order.  

13.1 In this regard he submitted that the exchange of old company 

shares to new company shares has taken place in the same previous 

year, whereas, in the case of the assessee such an exchange did not take 

place simultaneously in any of the years. It is evident from the JDA dated 

17-01-2008 that a portion of the land was agreed to be transferred in 

favour of the developer in lieu of consideration of Built up area.  The JDA 

took place in the F.Y. 2007-08 relevant to the A.Y. 2008-09 and the 

receipt of  Built up area took place after a lapse of nearly eight years from 

the date of  JDA.  However, the Ld. AO considering the Occupancy 

Certificate dated 21-07-2016 has held that the exchange of assets took 

place in the F.Y. 2016-17 relevant to the A.Y. 2017-18 and accordingly 

the arbitrary income was subjected to Tax.  For the sake of clarity the 

assessee submits that the issues relating to the completion Certificate 

and Occupancy Certificate were based upon the amended provision of 

Section 45(5A) of the Act applicable for the A.Y. 2017-18 onwards in 

respect of the JDAs  executed  on or after the F.Y. 2016-17.  However in 

the case of the -assessee the JDA was executed on 17-01-2008 prior to 

the insertion of an amended provision Section 45(5A) of the Act and more 

so the said provision is applicable in respect of the individuals and HUFs 

only and not to other entity. It is an undisputed fact on record that the 

assessee is a partnership firm and therefore the amended provision of 

Section 45(A)  is inapplicable in all respect.   He submitted that in view of 

the above facts and circumstances the decision of the Honourable 

Supreme Court in the case of M/s. Orient Trading Co. Ltd, relied upon by 

the AO and concurred by the Ld. CIT(A)  is opposed to the Law and facts 

of the case and hence the findings of the  Ld. CIT(A) be reversed.  

14. The ld. D.R. submitted that in the case of M/s. Oriental Trading 

Company Ltd. (224 ITR 371) (SC), wherein held that the difference 
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between book value of original asset and market value of new asset 

received in exchange of original asset held as stock in trade is to be taxed 

as business income.  According to ld. D.R., this judgement is squarely 

applicable to the case in hand.   

15. We have heard the rival submissions and perused the materials 

available on record.  Since we have already held that the assessee’s case 

falls under the purview of section 2(47)(iv) of the Act as the assessee has 

converted the capital asset into stock in trade vide JDA dated 17.1.2008 

and ld. AO has to compute the income of assessee by applying the 

provisions of section 45(2) r.w.s. 2(22B)of the Act when the assessee has 

actually sold the stock in trade as discussed in earlier para nos.7.31 to 

7.37 while adjudicating ground No.2 in this order.  Accordingly, we hold 

that this judgement relied by the ld. CIT(A) have no application to the 

facts of present case.  This ground of appeal of the assessee is allowed.   

16. With regard to ground No.7 taxing the income of the assessee as 

business income in assessment year 2016-17, since we have already held 

in ground No.2 that the income of the assessee to be computed in terms 

of section 45(2) of the Act r.w.s. 2(47)(iv) of the Act.  As such, there 

cannot be any determination of income in the AY 2017-18 and the 

income to be charged as discussed in ground No.2 in the AY when there 

was actual sale of assessee’s share of constructed area wholly and 

partially in any assessment year as discussed in para 7.31 to 7.37 of this 

order.  Accordingly, this ground of appeal of the assessee is allowed.  

17. With regard to ground no.8 on application of section 45(5A) of the 

Act, the ld. AO of the opinion that assessee got Occupancy Certificate on 

21.7.2016 and by taking the clue from section 45(5A) of the Act, he 

brought the income arising out of this transaction in the assessment year 

2017-18 and applicable for AY 2018-19 only.  We note that the ld. AO 

cannot invoke provisions of section 45(5A) of the Act, which was 

introduced by Finance Act, 2017 w.e.f. 1.4.2018.  Further, it is applicable 

to an assessee who is an individual or Hindu Undivided Family from the 

transfer of capital asset being land and building or both under the 

specified agreement for the purpose of obtaining of capital gain.  In the 

present case, the assessee neither individual or HUF and the income is 
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not only chargeable under the head “Capital Gain”.  In other words, 

assessee is a partnership firm and the income emanated from the 

impugned JDA is chargeable under the head “capital gain” as well as 

“business income” as there was a conversion of capital asset into stock in 

trade and the provisions of section 45(2) of the Act is applicable.  Thus, 

the provisions of section 45(5A) of the Act cannot be invoked in the 

present case. as we already held in earlier para while disposing of the 

ground No.2 in this order that there was no application of section 45(5A) 

of the Act as this section was inserted by Finance Act, 2017 w.e.f 

1.4.2018.  In view of this, we allow the ground No.8 in these appeals. 

18.   With regard to ground No.9  the ld. A.R. submitted that the 

Ld. CIT(A)  has held that the delivery of possession of the Built up 

area in the F.Y. 2016-17 relevant to the A.Y. 2017-18 constituted 

transfer without appreciating the fact that the passing of 

consideration is of no criterion for chargeability of Capital Gain 

Tax. The Built up area agreed to be receivable without Time 

Limitation as per recitals of  JDA  cannot be  construed as a 

ground for  transfer  based on  alleged  delivery of  possession.  In 

this regard the assessee begs to place reliance on the advance 

Ruling in the case of  Jasbir Singh Sarkaria cited (supra) that 

passing of consideration  was of no  criterion for  exigibility of 

Capital Gain Tax and the emphasis was laid down that the 

transfer/deemed transfer of the asset was the criterion for 

chargeability of  Capital Gain Tax  and not the passing of 

consideration. However the Ld. CIT(A)  has held that the said 

Advance Ruling was applicable in the case of  transfer of  Capital 

asset chargeable to Tax u/s 45(1)   of the Act  and said to be not 

applicable in the case of  Stock in Trade. He submitted the relevant 

portion of the Advance Ruling which was reproduced in Para 11  

on page 37 and 38 of the impugned  appellate order.  However the 

CIT(A)  has not appreciated the Advance Ruling which is squarely 

applicable to the facts and circumstance of  the case of the 
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assessee and therefore the findings of the  Ld.  CIT(A)  needs to be  

reversed, in view of the fact that as per the Advance Ruling the 

actual date of taking physical possession need not to probed into. 

In this view of this matter, he submitted that the Ld. AO  and Ld. 

CIT(A) were not justified to probe the case of  actual delivery of  the 

Built up  area based upon the  Occupancy  Certificate dated 21-07-

2016  without appreciating the fact that the transfer of the  original  

asset being the Stock in Trade was transferred in the F.Y. 2007-08  

as is evident from the  JDA  dated 17-01-2008  and therefore the 

question of chargeability of Capital Gain Tax for the A.Y. 2017-18  

was based upon a misplaced view of the Authorities below.  

19. The ld. D.R. submitted that the Occupancy certificate has 

been obtained by the Developer vide OC dated 21.7.2016, which 

falls under AY 2017-18 and same has been considered to tax the 

income arising out of the impugned transaction.  

20. We have heard the rival submissions and perused the 

materials available on record.  This ground is decided in favour of 

the assessee as discussed in ground No.2 above of this order as the 

income of the assessee is to be determined u/s 45(2) of the Act as 

discussed in para 7.31 to 7.37 of this order.  Accordingly, ground 

No.9 of the assessees are allowed. 

21. Ground No.   10 is with regard to Quantification of 

Consideration on SR  Value.  In this regard, the ld. A.R. without 

prejudice to the legal ground urged above  submitted that the Ld. 

CIT(A) was not justified to quantify the alleged consideration of the 

Built up area on SR Value  merely on the ground of non clarity of the 

cost of acquisition which was unable to be discernable even though 

the Builders cost was available on records and the cost of acquisition 

was found  entered in the Books of Account. Therefore he submitted 

that the consideration arrived at Rs.3085.50 per sq. ft. was unjust 
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and unreasonable  and hence the order of the Ld. CIT(A) is liable to 

be reversed.  

22. The ld. D.R. submitted that the assessee cannot have any 

grievance on this issue since the ld. CIT(A) remitted the issue to the 

file of ld. AO to verify the guideline value/circle rate at Rs.3,085.50 

p.sqft. by verifying the same as this guideline value/circle rate was 

not available at the time of passing the assessment order.   

23. We have heard the rival submissions and perused the 

materials available on record.  This ground is decided in favour of 

the assessee as discussed in ground No.2 above of this order as the 

income of the assessee is to be determined u/s 45(2) of the Act as 

discussed in para 7.31 to 7.37 of this order.  Accordingly, ground 

No.10 of the assessees is allowed. 

24. With regard to ground No.11 the ld. A.R. submitted that the  

Ld. CIT(A) has held that the closing stock value  of the Built up area  

credited has to be considered  to arrive at the consideration. In this 

regard the Ld. CIT(A) has not appreciated the fact that once the 

closing stock is credited,  a debit entry is to be passed as per the 

double entry system of Accounting  as a result of which the 

transaction was Revenue Neutral. However the Ld. CIT(A)  has not 

considered the submissions of the assessee and therefore he 

submitted that the findings being against the Principles of accounts 

is liable to be reversed.  

25. The ld. D.R. relied on the order of lower authorities. 

26. We have heard the rival submissions and perused the 

materials available on record.  As discussed in ground No.2, there 

is no determination of income in the assessment year under 

consideration and the income has to be computed on the actual 

sale of stock in trade as discussed in earlier para  7.31 to 7.37 of 

this order.  Accordingly, this ground of assessees is also allowed. 
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27. With regard to ground No.12 the ld. A.R. without prejudice to 

the Legal ground as submitted above, stated that the Ld. CIT(A) was 

not justified in determining the extent of Built-up area including the 

Car parking slot and area attributable to MLCP Block which is 

situated in the Stilt Floor not intended to be sold. Therefore, the 

extent determined in respect of Car parking slot measuring 

2,32,468.17 Sq. Ft. and the MLCP Block measuring 84,745 sq. ft. 

was unjust and unreasonable.  Therefore, he submitted that the 

findings of the Ld. CIT(A) as mentioned in Para 11 to 14 of the 

appellate order is liable to be reversed.  

28. The ld. D.R. relied on the para 11 to 14 of the ld. CIT(A)’s 

order, which reads as follows: 

“11. When it comes to the area the AO is directed to adopt the area as 2,32,468.17Sq. 

ft excluding the area of car park. (This figure has been adopted form occupancy 

certificate dated 21.07.2016) 

 

12. The appellant submits that the value of each car park is 1.5 lakhs. But the 

appellant has not given any basis for the same. The AO may adopt a value of Rs 2.5 lakhs 

towards the value of each car park received. As per the occupancy certificate number of 

car parks received 547. 

 

13. It is seen from the occupancy certificate that, the built-up area of the basement 

floor admeasuring 10690.78 sq. ft has 104 car parking, 354 number of mechanical car 

parking, STP, DG room, Service room, Pump room etc. As per the BBMP buildings by 

laws car parking space is to be 18 sq. mtr. So, for 104 normal car parking 1872 sq. mtr 

would have been utilized. That leaves 8818 sq mtr space for other utilities. The 

appellant's share of 50% would be 4409 sq. mtr which comes to 4,74,58.08 sq. ft. This 

47,458.08 sq.ft of amenities should also be valued at the guideline value in addition to 

2,32,468.17 sq.ft. 

 

14. In MLCP block the total built up area is 14902.32 sq. mtrs. This has 443 this has 443 

car parks which should occupy 7974 sq. mtrs. of space. This leaves 6928 sq mtrs for lift, 

lobby, staircase etc. The appellant's share would be 3464 sq. mtrs which comes to 

37286.19 sq. ft which again has to be valued at guideline value in addition to the above 

two i.e. 232468.17 sq. ft. + 47458.08 sq. ft + 37286.19 sq. ft = 3,17,212.44. 

29. We have heard the rival submissions and perused the 

materials available on record.  In our opinion, the income 

generated from this transaction to be computed while on actual 

sale of super built up area allotted to the present assessee along 
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with parking area as discussed in para 7.31 to 7.37 of this order.   

This ground of appeals of the assessee is allowed. 

30. In the result, assessee’s appeal in ITA No.1298/Bang/2024 

is allowed. 

31. The facts and circumstances in the case of M/s. Nalapad 

Properties in ITA No.1297/Bang/2024 for the AY 2017-18 is 

identical to the facts considered in the case of M/s. Nalapad Hotels 

& Conventions Centre, Bangalore in ITA No.1298/Bang/2024, 

being so, applying the ratio laid down in ITA No.1298/Bang/2024, 

the appeal of the assessee in ITA No.1297/Bang/2024 is also 

allowed. 

32. Since we have disposed of both the appeals itself, the stay 

petitions filed by the respective assessees in SP Nos.33 & 

34/Bang/2024 are dismissed as infructuous. 

33. In the result, ITA Nos.1297 & 1298/Bang/2024 of the 

assessee’s appeals are allowed and SP Nos.33 & 34/Bang/2024 

filed by the assessees are dismissed. 

Order pronounced in the open court on  16th Aug, 2024 
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